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Terms of reference

The Senate has referred the following matters to the Senate Community Affairs References Committee for inquiry and report by 13 September 2002:

(a)
consideration of the adequacy, effectiveness and fairness of proposed legislative 
participation requirements for parents and mature-age unemployed Australians; 
and

(b)
the Family and Community Services Legislation Amendment (Australians Working 
Together and other 2001 Budget Measures) Bill 2002, with particular reference to:

(i)
the nature of the participation requirements proposed in the Bill for parents 
and older unemployed people, including how they compare to existing 
requirements for other workforce-age income support recipients,

(ii)
the nature of penalty (breaching) provisions provided in the Bill for parents and older unemployed people, including how they compare to existing requirements for other workforce-age income support recipients, and

(iii)
the fairness, efficiency and effectiveness of proposed legislative social security penalty provisions.

(c)
That in undertaking this reference, the Committee will consider the report of the Independent Review of Breaches and Penalties in the Social Security System (the Pearce Review) to determine whether implementation of its recommendations would improve the capacity of the participation requirement regime to provide effective and efficient support to workforce-age income support payment recipients while improving rates of compliance.

Outline of submission

Summary of recommendations

1.
Interaction between participation requirements and penalties

1.1 Participation “requirements” necessitate penalties

1.2 Inclusion and participation are desirable, but must be compatible

1.3 Mandatory participation  v  voluntary participation

2. 
The fairness, efficiency and effectiveness of the proposed legislative Social 
Security penalty provisions

2.1 Proposed legislation retains harsh and damaging level of penalties

2.2 “Excessively harsh and counter-productive” penalties should not be extended to parents

2.3 The significant differences in what is proposed are not enough

2.4 The proposed breach and penalty provisions – in summary

2.5 Broad assessment of proposed breach and penalty provisions

3.
The Report of the Independent Review of Breaches and Penalties in the 
Social Security system.

3.1 Impact of current penalties lead to Independent Review

3.2 Independent Review recommendations re breaches

3.3 Independent Review recommendations re penalties

3.4 The issue of duration of a penalty –how long does it need to be?

3.5 The issue of recoverability upon compliance 

4.
The Family and Community Services Legislation Amendment (Australians 
Working Together and other 2001 Budget Measures) Bill 2002 – specific 
comments on clauses.


4.1
-Schedule 1 – Parenting Payment Participation Agreements.

 Attachment A – Newstart Allowance breach types and actions

Summary of recommendations 

Recommendation 1

That the extension of activity or participation requirements to parents and older unemployed people be abandoned in favour of positive alternative approaches on a voluntary basis based on increased investment in the provision of opportunities and assistance through such things as retraining and education packages, the Working Credit and wage subsidy packages.

Recommendation 2

That, in view of the excessively harsh and counter-productive level of penalties proposed, the Senate should not proceed with the Australians Working Together legislation in relation to the extension of participation requirements to parents and mature age unemployed people.

Recommendation 3

That the proposals relating to the assessment of whether a person is meeting the requirements of their Agreement (as summarised in 3 to 7 of 2.4) be applied to Preparing for Work Agreements in relation to Newstart Allowance and Youth Allowance recipients.

Recommendation 4

That the proposal to require Centrelink to make “reasonable attempts to contact” and “have regard for the reasons for not complying” before imposing a breach be applied to Preparing for Work Agreements in relation to Newstart Allowance and Youth Allowance recipients.

Recommendation 5

That all the recommendations of the Independent Review in relation to the need to rectify and improve practices relating to breach processes be adopted and that they be implemented in relation to Newstart Allowance and Youth Allowance before any breach and penalty system is extended to parents and older unemployed people.

Recommendation 6

That the recommendations of the Independent Review in relation to the structure and level of any penalties be adopted, particularly in relation to “duration” and “recoverability” and that they first be applied, to Newstart Allowance and Youth Allowance before being extended to parents and mature age unemployed people (with the 13 week recoverability period as proposed in the legislation).

Recommendation 7

That section 3(1) of A New Tax System (Family Assistance) Act 1999 be amended to provide that a person who is subject to an eight week no payment period penalty or a failure to enter into Participation Agreement, continues to be a “recipient” for the purposes of payability of FTB.

Recommendation 8

That all relevant provisions in the Social Security Act be amended to provide that where a person is required to enter into a Preparing for Work or Participation Agreement, the person must be offered a “cooling off” period of at least seven days in relation to Newstart Allowance and Youth Allowance, and 14 days in relation to Parenting Payment,  between the time that the terms of the Agreement are “settled” and the time a person is required to sign the Agreement. 

Recommendation 9

That a section 501A (3)  be inserted to make a provision along the lines that:

For the purposes of subsection (1), a person is an exempt person if the person has special circumstances that would prevent them from further participation requirements.  

An exemption issued  because of special circumstances can be applied for a period of up to six months, and can be applied for more than one six month period. 

Recommendation 10

That proposed section 501(4) be amended to read as follows:

In having regard to a person’s capacity to comply with the terms of a Participation Agreement and the person’s and their child(ren)’s needs, the Secretary is to take into account,:

(a) the education, experience, skills, age and physical condition of the person and their child(ren); and 

(b) the state of the labour market and transport in the area where the person and the child(ren) live; and

(c) the cost of participation;

(d) the participation opportunities available to the person; 

(e) the family and caring responsibilities of the person; and

(f) any other matters that the Secretary considers relevant in the circumstances.

Recommendation 11


That section 500 ZD (3) be amended to provide that a Participation Agreement breach will not commence until at least 14 days after the person has been given notice of the breach and the reasons for it.


That the equivalent sections in the Social Security Act for NSA and Youth Allowance be amended to ensure that penalties should not commence until at least 14 days after notification to the jobseeker.

1. Interaction between participation requirements and penalties.

1.1 Participation “requirements” necessitate penalties

The Senate Community Affairs References Committee has astutely captured the central issues at the heart of the current Social Security legislation in the title of this Inquiry.- “Inquiry into participation requirements and penalties”. 

It is one thing to encourage economic participation, however:

· to what extent is it necessary to require it of parents and older unemployed people given that such a process necessarily involves the introduction of penalties where a recipient fails to comply with a requirement? 

· in the event that participation requirements are introduced, how harsh should the penalties be and how should they be structured so as to ensure that the goal of compliance (in order to achieve increased economic participation) is not lost and replaced by a goal of punishment?

· where a penalty regime is introduced, how can it be structured so as to ensure that it does not work to undermine the original goal of increased participation?

These are the extremely important questions captured in the title of the Inquiry. Clearly, if the Senate cannot be satisfied that the proposed legislation deals with these questions appropriately, then it should not proceed with the extension of activity or participation requirements (and the penalties that accompany them) to parents and older unemployed people.

It is our view that the proposed legislation does not deal with these issues appropriately or adequately and that therefore the Senate should not proceed without, at the very least, substantial amendment.

1.2 Inclusion and participation requirements are desirable, but must be compatible

In the welfare reform debate in Australia today, few would argue against the general propositions that inclusion is better than exclusion, and that participation, opportunity and choice are generally better than being locked out of the benefits that engagement, employment and income bring to an individual and their family. Few would also challenge the proposition that  parents’ primary responsibility, above all else and at all times, is to their children.  There is no suggestion that these are generally incompatible, but in the extremely responsible task of legislating, it must be recognised that at least on occasions, they can be, and hence caution must inform the process.

The Social Security/ income support system should therefore, at the very least, facilitate economic participation.  It should also be part of a wider system that not only provides encouragement but also opportunities for jobless people to obtain education, training and employment. But it must do this in a way that is compatible with the circumstances, capacities and responsibilities of the recipient.

1.3
Mandatory participation  v  voluntary participation 

The first question raised by the Inquiry goes to the issue of whether, in order to achieve increased opportunities and material benefit for jobless parents and mature age people, it is necessary to “require” them to undertake certain activities. The McClure Report in short, argued for welfare reform based on “more opportunities and less punishment”. It identified the need for Australia to lift its collective game in relation to re-engaging parents, whose youngest child is heading for 16, in the labour market through the provision of opportunities and assistance. The same case was made for mature age unemployed people. But the case has not been made for achieving this through the extension of activity test requirements or the imposition of a set of participation requirements. Given that such requirements must be accompanied by some sort of penalty regime to achieve compliance in the event of failure, this step should not be taken without clear evidence that the alternative approach would not work equally well. The alternative, involving the provision of the same increased opportunities (eg Personal Advisers, increased Personal Support Program places, additional allowances and training courses) on a voluntary, negotiated basis for all those parents and mature age unemployed people that can be encouraged to take them up, could in fact prove to be much more effective. 

The essential ingredient in achieving increased economic participation is “willingness”. Other components of this are enthusiasm, confidence and commitment. No amount of force or mandatory participation requirements will achieve this. Even the proposed legislation seems to recognise this by acknowledging the need to “negotiate” with each person a “Participation Agreement” . Regrettably, the proposal  contradicts itself by imposing this requirement on both parents and mature age unemployed people without ever having established the need for this. The reluctant, who are often the most vulnerable, will only ever be brought along through a genuine process of encouragement. The proposed legislation is therefore fundamentally flawed by seeking to achieve through imposition that which can only effectively be achieved through willing compliance, and persistent encouragement and persuasion as to the merits of participation where such willing participation is not at first present.

Recommendation 1.

That the extension of activity or participation requirements to parents and older unemployed people be abandoned in favour of positive alternative approaches on a voluntary basis based on increased investment in the provision of opportunities and assistance through such things as retraining and education packages, the Working Credit and wage subsidy packages.

2. 
The fairness, efficiency and effectiveness of the proposed 
legislative Social Security penalty provisions

2.1 Proposed legislation retains harsh and damaging level of penalties

Welfare Rights Centres throughout Australia deal with unemployed people who have been breached under the current penalty regime on a daily basis. We see the reality of how breaches and penalties are applied (as opposed to the theory in the Centrelink submission) and the impact they have on people, often the most vulnerable people in the Social Security system. We see how the penalties are so harsh, with little parallel in the civil or criminal justice systems, that they are generally counter-productive in that they diminish the capacity of an unemployed person to continue to meet their activity test /participation requirements.

It is on the basis of this experience, and our expertise in the area of Social Security legislation, that we believe that the penalty provisions proposed in the Australians Working Together legislation are not fair, would not be efficient and most certainly would not be effective in contributing to the goal of increased economic participation for parents and older unemployed people.

The primary reason for reaching this conclusion is that, despite some significant differences between the penalties regime proposed in the AWT legislation (see 2.4) and that which currently applies to unemployed people and students on Newstart Allowance (NSA) and Youth Allowance (YA), the proposal nevertheless retains the same unjustifiably harsh and damaging level of penalties that are causing so much harm, not just for breached NSA and YA recipients, but also for the community generally and the community welfare organisations that attempt to pick up the pieces. 

2.2 Excessively harsh and counter-productive penalties should not be extended to parents and/or older unemployed people 

This penalty regime has been examined, and rejected by the “Independent Review of Breaches and Penalties in the Social Security System” (the Review) as “unfair and counter-productive” with “failings in the design and implementation of the system which cause many unemployed people tho suffer arbitrary, unfair or excessively harsh penalties”. The Review also found that the system “often diminishes people’s capacity to seek and gain work and thus become less dependent on Social Security”.

The extension of such a poorly structured and punitive system of penalties to even one parent with child caring responsibilities, or mature age unemployed person, let alone the tens of thousands that could be anticipated on the current record of Centrelink, can not possibly be justified by the Senate. 

It is our submission that any legislation which seeks to extend activity or participation requirements to parents and older unemployed people should not be passed unless and until it is modified, in relation to any accompanying penalty regime, to accord fully with the recommendations of the Independent Review of Breaches and Penalties in the Social Security System. We do not believe that welfare reform can proceed in Australia until this matter of harsh, counter-productive penalties is remedied.

According to the calculations set out in Table A below, under the proposed legislation a sole parent would lose $37.90 each week from an already sparse payment, for 26 weeks for a first offence. This is equivalent to a fine of $987, which is some $150 more than the penalty currently imposed on an unemployed Newstart Allowance recipient. The legislation anticipates and provides for the imposition of multiple breaches resulting in an inconceivable 8 week no payment period for a third (and subsequent) breach within a two year period. In these circumstances, the sole parent would suffer a total penalty of $3,990. None of these figures include any loss of Family Tax Payment which, given the way the proposed legislation is constructed, could also occur (see 4.3). Needless to say, any interruption to, or loss of, FTB would massively increase the severity of these penalties.

	Table A:     Level of Penalties for Parenting Payment (single) recipients



	
	Weekly reduction in payment (Parenting Payment single @ weekly rate of $210.90)

-not including FTB 
	Total reduction amount

- over 26 weeks 

(or 8 week no payment period)

-not including FTB 
	Cumulative reduction amount 

 -not including FTB 

	Activity Test 
	
	
	

	First breach – 

18% reduction for 26 weeks
	$37.90
	$987
	$987

	Second breach – 24% reduction for 26 weeks
	$50.60
	$1,316
	$2,303



	Third breach – 

no payment for 

8 weeks
	$210.90
	$1,687.20
	$3,990


2.3 The significant differences in what is proposed are not enough

As acknowledged above (and detailed below) there are some significant differences between the penalties regime proposed in the AWT legislation and that which currently applies to unemployed people and students on Newstart Allowance (NSA) and Youth Allowance (YA). If implemented, these may well operate to reduce the number of parents and mature age unemployed people that are breached relative to the very large number of NSA & YA recipients that have been breached under the current regime. But this is not enough to rescue the current proposals. There can be no justification, even in practical terms, let alone in terms of morality and relativities, to impose such harsh penalties on even one parent or older unemployed person. 

· This is especially so given that, in our experience, it is usually the most vulnerable, the most disadvantaged, who end up being breached and suffering the penalties. 

· It is doubly so given that it is inevitable that if such penalties are imposed on parents, sole or partnered, their children will suffer also from the loss of family income. 

· And it is trebly so given the inconceivable proposal to include an 8 week no payment period. This component is just too harsh for any Social Security penalty system for parents and mature age unemployed people and cannot possibly assist in any practical way to enhance compliance. It can only serve to substantially reduce a family’s capacity to comply, to participate and to provide for their children.

2.4
The proposed breach and penalty provisions – in summary

The Bill proposes to introduce, for the first time, a requirement on certain Parenting Payment and Newstart Allowance recipients, to enter into a Participation Agreement and a series of penalties for those who are breached for any failure in relation to these participation requirements. In summary, the penalties scheme is:

1. A notified person must enter into a Participation Agreement;

2. A notified person must enter into a new Participation Agreement whenever required;

3. A person must take “reasonable steps” to comply with the terms of the Participation Agreement;

4. Taking “reasonable steps” requires a person to attempt “in good faith” and “to the best of their ability” to comply;

5. To assess whether a person has taken “reasonable steps” first requires a check to see if the terms of the Participation Agreement were originally, and remain, “appropriate”;

6. To assess “appropriate” requires a check to see if the terms take account of a person’s “needs” and “capacity to comply”;

7. “Needs” and “capacity to comply” must take account of a person’s background, local conditions, opportunities and caring responsibilities;

8. "Failure to take reasonable steps" constitutes a “Participation Agreement breach” which will result in a penalty, the structure of which is set out in Table A;

9. “Failure to take reasonable steps” cannot be determined without first, making “reasonable attempts to contact” and second, “having regard for the reasons for not complying”;

10. A penalty can be lifted if a person takes "reasonable steps" to comply within 13 weeks;

11. For an 8 week “no payment period” penalty (but, strangely not for a rate reduction penalty) a written notice setting out the reasons must be sent;

12. The bill anticipates multiple breaches and provides for the imposition of an 8 week  “no payment period” penalty during the course of a 26 week “rate reduction” penalty, in which case the “no payment” penalty takes over from the “rate reduction” penalty.

2.5
Broad assessment of the proposed breach and penalty provisions.

In a number of significant ways, the breaches and penalties provisions proposed for parents and older unemployed people are better than those that currently apply to unemployed people on Newstart and Youth Allowance. As outlined above however, they are so seriously flawed in relation to the structure and severity of the penalties that they should not be adopted. Further, even as they stand in their improved form, they have a number of unnecessary deficiencies which could easily be remedied.

Re 1.
A notified person must enter into a Participation Agreement 

· We support the concept of an individually negotiated Participation Agreement, but as detailed in section 1 above, this should only proceed on a voluntary basis. Should it  proceed as a requirement and subject to a breach penalty, then it must be accompanied by additional protections such as a 14 day “cooling off” period to ensure that the terms reflect a genuine negotiation and commitment (see 4.4 for further details).

Re 2.
A notified person must enter into a new Participation Agreement whenever required

· Same comment as for 1 above.

Re 3.
A person must take “reasonable steps” to comply with the terms of the Participation Agreement

4. Taking “reasonable steps” requires a person to attempt “in good faith” and “to the best of their ability” to comply;

5. To assess whether a person has taken “reasonable steps” first requires a check to see if the terms of the Participation Agreement were originally, and remain, “appropriate”;

6. To assess “appropriate” requires a check to see if the terms take account of a person’s “needs” and “capacity to comply”;

7. “Needs” and “capacity to comply” must take account of a person’s background, local conditions, opportunities and caring responsibilities;

· These provisions, which all relate to how Centrelink will determine whether a person is meeting the requirements of their Agreement, are generally a vast improvement on the approach currently taken in relation to Newstart Allowance and Youth Allowance. Should they be adopted, they should first be applied to the way Centrelink assesses compliance with Preparing for Work Agreements where currently tens of thousands of breaches are imposed (see Table B in 4.4), largely because of the nature of the test applied.

· No 5 is particularly necessary as it is often the case that the original inappropriateness of a term in a Preparing for Work Agreement only becomes evident once a person has failed to comply with it and is breached. This is an essential protection for any Social Security recipient who is to be subjected to a penalty for failure to comply with a term of an Agreement.

· “Needs” and “capacity to comply” must obviously take into account the needs and circumstances of a parent’s children and such matters as illness and the availability of child care, including in school vacation periods. This understanding should be set out clearly in the legislation.

Re 8.
"Failure to take reasonable steps" constitutes a “Participation Agreement breach” which will result in a penalty, the structure of which is set out in Table A

· As has been clearly stated above, these penalties are unjustifiably harsh and should not be extended to parents and mature age unemployed people. 

Re 9.
“Failure to take reasonable steps” cannot be determined without first making “reasonable attempts to contact” and second “having regard for the reasons for not complying”

· This provision is also a considerable improvement on the current requirements applying to Newstart Allowance and Youth Allowance. The current provisions are deficient in that they are inconsistent requiring Centrelink to sometimes ascertain whether a person has taken “reasonable steps” and other times whether they have “a reasonable excuse”. Too often the reality is that Centrelink makes no inquiry, despite these provisions, before breaching
. Such protections therefore need to be very clear and very tight in the legislation and should always provide for both “reasonable steps” or “reasonable excuse” for not being able to comply.
· For a summary comparison between the Newstart /Youth Allowance provisions and those proposed for parents, see Attachment A.  
Re 10.
A penalty can be lifted if a person takes "reasonable steps" to comply within 13 weeks

· This provision constitutes a very significant and essential departure from the existing penalty provisions. It would substantially change the existing emphasis on punishment to an emphasis on compliance. If the whole aim is to achieve increased participation, then any breach system should encourage this and allow a person to recover full payment without punishment if they subsequently comply with what is judged to be still an “appropriate” requirement. The aim of the exercise is not to punish already vulnerable people, and their children for some mistake, misunderstanding or error. As the activity test in this case is to be judged over 26 weeks, the 13 week recovery period is appropriate. 

· The same principle should nevertheless be extended to Newstart Allowance and Youth Allowance recipients under Preparing for Work Agreements on a four week recovery period basis as recommended by the Independent Review (see Recommendation 25). 

· The Senate should not proceed to endorse this provision in relation to parents and older unemployed people under Participation Agreements without equally extending it to Preparing for Work Agreements.

Re 11.
For an 8 week “no payment period” penalty (but, strangely not for a rate reduction penalty) a written notice setting out the reasons must be sent 

· As noted above, a “no payment” penalty of any length should not be a part of any breach and penalty structure in an income support system. The damage caused by such a provision so far exceeds any possible deterrent effect that it is, in the current system, and would be more so if extended to parents, totally counter-productive.

· However, the requirement of a written notice should apply to any penalty. Further, the notice should be sent out at least 14 days in advance of any penalty taking effect. Where a person on already low income support payments is to have any reduction in their payment, it is essential that they be given advance notice and thus the opportunity to rectify the matter or at least make adjustments if possible.

· Our research
, which examines the compounding impact of breaches and other debts on Youth Allowance recipients, indicates that once a breach is imposed, the effect can be immediate and it is usually impossible to restore a person to their previous position once the money has been lost for even a week. A common example is that even where a rate reduction penalty is imposed, it is often the rent that cannot be paid and a person can be kicked out of a shared rent premises within a week. Restoring the money even two or three weeks later cannot remedy the eviction.

Re 12.
The bill anticipates multiple breaches and provides for the imposition of an 8 week  “no payment period” penalty during the course of a 26 week “rate reduction” penalty, in which case the “no payment” penalty takes over from the “rate reduction” penalty

· Whilst this provision is logical in the context of the harsh scheme as proposed (in that it would be impossible for a rate reduction to apply at the same time that a “no payment” penalty applies, it is nevertheless horrendous that the legislation anticipates and provides for the imposition of multiple breaches within a two year period on parents and mature age unemployed people. 

· This provision should be enough in itself to convince the Senate not to proceed with the Bill whilst it contains such a penalty regime.

Recommendation 2

That, in view of the excessively harsh and counter-productive level of penalties proposed, the Senate should not proceed with the Australians Working Together legislation in relation to the extension of participation requirements to parents and mature age unemployed people.

Recommendation 3

That the proposals relationg to the assessment of whether a person is meeting the requirements of their Agreement (as summarised in 3 to 7 above) be applied to Preparing for Work Agreements in relation to Newstart Allowance and Youth Allowance recipients.

Recommendation 4

That the proposal to require Centrelink to make “reasonable attempts to contact” and “have regard for the reasons for not complying” before imposing a breach be applied to Preparing for Work Agreements in relation to Newstart Allowance and Youth Allowance recipients.

3.
The Report of the Independent Review of Breaches and 
Penalties in the Social Security system.

3.1 Impact of penalties lead to Independent Review

By 2001, the community welfare sector in Australia had become so alarmed at the impact of the current system of penalties in the Social Security system on both breached individuals and the charities and welfare organisations that were left to pick up the pieces, that a number of them combined to commission an independent review of the system. The National Welfare Rights Network was one of the commissioning bodies along with ACOSS, the Brotherhood of St Laurence, Jobs Australia, Job Futures, Mission Australia, the Salvation Army, the CPSU and the Smith Family.

The Report of the Independent Review of Breaches and Penalties in the Social Security 

System was published in March 2002. It provided a detailed overview of the current system of breaches, in relation to both Job Network member recommended breaches and Centrelink imposed breaches. It made 36 recommendations which, as a package, have been endorsed by all the original sponsoring organisations including, the National Welfare Rights Network, and many others in the community welfare sector.

The recommendations fall broadly into two groups:

· 32 recommendations concerning improvements to Centrelink and Job Network procedures and practices relating to the assessment and treatment of unemployed people and the way breaches are determined and imposed; (see 3.2)

· 4 recommendations concerning the severity and structure of the penalties that are imposed once a person is breached. (see 3.3).

This submission deals primarily with the four recommendations relating to penalties.

3.2
Independent Review recommendations re breaches

In our experience, numerous breaches that should never have been imposed have nevertheless been imposed by Centrelink over the last few years, often on the recommendation of Job Network providers.
 Where people have been able to appeal, they have far too often been able to demonstrate that correct practices and procedures, even the fundamental one of checking whether or not the person had “taken reasonable steps” or had a “reasonable excuse”,  were not followed.

These practices and procedures have been thoroughly examined by the Independent Review and their recommendations are practical, sensible and possible. They have been endorsed by the National Welfare Rights Network along with all the other sponsoring bodies. Centrelink’s own internal review, which was motivated by, and largely conducted in parallel with the Independent Review, reached many similar conclusions. If these were all implemented, the system would be more fair with less emphasis on entrapment and catching as many as possible. This would lead to a considerable reduction in the number of breaches imposed and a greater emphasis on compliance rather than punishment.

Recommendation 5

That all the recommendations of the Independent Review in relation to the need to rectify and improve practices relating to breach processes be adopted and that they be implemented in relation to Newstart Allowance and Youth Allowance before any breach and penalty system is extended to parents and older unemployed people.

3.3
Independent Review recommendations re penalties

As important as the recommendations on breaches in the Report of the Independent Review are, the most important recommendations are the four that relate to the severity and structure of the penalties that flow from being breached. This is because:

· they are unique- at no time in Australia, either before or since the introduction of the harsh “reciprocal obligation” penalties as part of the Working Nation package in 1994, has the structure or appropriate level of penalties been examined;

· the McClure Report recommended a shift in the emphasis away from punishment towards opportunity to participate. In view of this, the penalty structure, including the level or severity of penalties, needed to be examined (a) in the context of “welfare reform” and (b) as to stheir appropriateness in the context of the extension of activity requirements to parents and possibly people with disabilities;

· no matter whether there are 1,000 or 10,000 fewer breaches imposed, the penalties themselves must be structured to be both fair and efficient in maximising compliance and avoiding counter-productive levels of punishment.

The Independent Review made the following findings in relation to the structure and severity of the current penalty regime:

“7.6
Our inquiries indicate that a considerable number of jobseekers have incurred substantial financial penalties and consequential hardship as a result of breaches which were minor, inadvertent and/or did not demonstrate a deliberate intent to evade their obligations.  In many instances, this has forced them to call on emergency aid from relatives, charities or other sources.  In some others, it appears that they may have felt compelled to resort to illegal or unsafe income-earning activities.  Moreover, the penalties commonly make it even more difficult for jobseekers to meet the costs of search for, travel to, and effective presentation at, potential employment opportunities.”

“7.7
It must be remembered in this context that the relevant allowance levels are already at or below a basic minimum for meeting ordinary living expenses. ………………Also, for reasons that we explain later, imposition of a penalty often causes other substantial expenses and obstacles which may considerably aggravate the overall impact on jobseekers.”

“7.8
Our inquiries indicate that the current penalty regime is excessively harsh and unfair, and that it unduly and counter-productively diminishes many jobseekers’ prospects of finding employment.  Several principal directions for reform should be pursued in order to remedy these weaknesses.”

“7.14
The current durations and rates of reduction in allowances often operate in an unfair and counter-productive manner.  They can be substantially harsher in impact, for example, than the penalties commonly imposed for some criminal offences which threaten physical harm.”

On the basis of these findings, the Independent Review proposed a number of significant amendments to the structure of the current penalty system. In summary these are:

· That administrative requirements should not be written into activity agreements (thus resulting in tens of thousands of what the Parliament intended to be administrative breach penalties becoming the much more harsh activity  breach penalties).

· That all penalties should be fully recoverable where the jobseeker takes reasonable steps to comply within four weeks.

· That the duration of penalties should not exceed eight weeks.

· That should the duration be reduced to eight weeks, then the rate of reduction could be increased to, but should not exceed, 25% (except in the case of some persistent, serious breaches).

· That a person should be given at least 14 days written notice before a penalty (ie a reduction in their payment) is implemented.

· That the combined rate of a jobseeker’s reduction in allowances through penalties and Centrelink recoveries, should not exceed 20% (or 25% where this is the rate of reduction in the event of an eight week duration maximum being implemented).

These recommendations were intended to apply to unemployed people on Newstart Allowance and Youth Allowance in order to achieve a more fair and justifiable system that strikes a better (more efficient and effective) balance between compliance and punishment. In our view these modifications are the very least that should happen. If these proposals were adopted, there should be no doubt that the penalty system would still be a very harsh one for anyone who is unemployed and is breached and who is not persuaded by the up to 25% rate reduction, to comply with the particular Centrelink requirement within four weeks. We are confident that under such a system, there would be far more compliance and far fewer penalties. We are also confident that such a system would be far less counter-productive in that the penalties, whilst still harsh, would not be so harsh as to make future compliance impossible.

3.4
The issue of the “duration” of a penalty – how long does it need to be?

In relation to the current proposed legislation, the fundamental difference between what is proposed and what is recommended by the Independent Review is in relation to the duration of the penalty period. The existing penalties are too harsh primarily because of the 26 week duration factor. At the very least, this needs to be reduced to eight weeks with the possibility of full recoverability upon making “reasonable efforts” to comply within those eight weeks, or having a “reasonable excuse” for not being able to comply.

· There is neither science nor logic in the current 26 week provision. Certainly it was passed by the Parliament in 1996 but as part of a large Social Security package in which the 26 week element received little of no special attention or argument.  At this time, the existing two or six week no payment penalties for a first offence (doubling to four or 12 weeks for a second offence) where being replaced by the current rate reduction provisions and the bulk of the debate was around the change of structure and the percentage rate of reduction that was to apply rather than the length of the reduction period. Whilst ACOSS and the Welfare Rights Centre supported the new rate reduction structure, we at no stage supported the 26 week period as the combined effect of an 18% reduction over 26 weeks in fact made the penalties even more severe in overall money terms, even if the impact on a breached person was initially somewhat more manageable because the penalty was spread out.

· Under the Independent Review proposal of eight weeks, a breached parent would still suffer a substantial loss or penalty of $303.20, (or $421 at 25%) more than any parent on Parenting Payment (Partnered)  or Parenting Payment (Single) can afford to lose. This would still be significantly more than many parking and speeding fines and equivalent to many Magistrate fines for criminal offences.

3.5
The issue of “recoverability” –compliance or punishment?

The McClure Report argued for more participation through opportunity and less punishment. To achieve this not only requires more investment and assistance and a reduction in the severity of penalties but a shift in emphasis from punishment to compliance. This requires the introduction of a principle of recoverability –the ability to recover any monies deducted for non-compliance in the event of ultimate compliance within a reasonable time.

The Independent Review recommended this and the proposed legislation contains such a provision. We fully endorse this aspect of the proposed new penalties structure as being an essential element of any penalties system and recommend its application first to Newstart Allowance and Youth Allowance penalties.

Recommendation 6

That the recommendations of the Independent Review in relation to the structure and level of any penalties be adopted, particularly in relation to “duration” and “recoverability” and that they first be applied, to Newstart Allowance and Youth Allowance before being extended to parents and mature age unemployed people (with the 13 week recoverability period as proposed in the legislation).

4.
Family and Community Services Legislation Amendment (Australians 


Working Together and other 2001 Budget Measures) Bill 2002

Schedule 1 – Parenting Payment Participation Agreements

4.1 Framework

This part of the submission examines a number of specific clauses in the Bill and assesses them in relation to the following framework. 

1. That any participation requirements need to be accompanied by appropriate provisions for temporary and permanent exemption for particular individuals.

2. That standards concerning who and how a person can be exempted from the requirements to enter into a Participation Agreement be flexible.

3. That any participation requirement must be “reasonable” in terms of the needs and circumstances of the both the person and their dependants.

4. That negotiation of a Participation Agreement should be underpinned by the safeguard of a 14 day “cooling off” period.

5. That any notice must be issued to a person at least 14 days before the event is to occur.

6. That no breach should be imposed in relation to any failure to fulfil any requirement contained in a Participation Agreement, unless Centrelink not only checks “reasonable effort” but also whether or not the person has a “reasonable excuse”. 

7. That where a breach has been applied, payability or rate of Family Tax Benefit should not be affected.

4.2
A Participation Agreement

There are several provisions that could affect a person’s receipt of Parenting Payment because of the requirement to enter into a Participation Agreement.  These provisions include:

· The qualification requirement that a person enter into a Participation Agreement, detailed in Clauses 8 and 9. These clauses propose amendments to section 500 of the Social Security Act. Clause 12 introduces section 501C into the Social Security Act.

· The application of a no payment period for a third and subsequent failure to enter into or meet the requirements of a Participation Agreement, as detailed in Clause 11.

· The application of rate reduction breaches for failure to meet Participation Agreement requirements, as detailed in Clause 14.

Clauses 8 and 9 propose that section 500 of the Social Security Act be amended to provide that a person must enter a “Participation Agreement” in order to qualify for Parenting Payment.  They also provide that a person will be issued with a notice of the requirement to enter into such an Agreement.  Failure to enter into such an Agreement will mean that a person could be deemed to have failed to enter into an Agreement (proposed section 501C) and as result will lose qualification for payment, and will therefore receive no payment.

The proposed legislation provides that a person can have their payment restored if they take reasonable steps” to comply within 13 weeks  (proposed section 500(4)(c)).

These provisions must be examined in relation to:

· any consequences for the receipt of Family Tax Benefit (FTB) (see 4.3)

· the unequal “negotiation power” between a Parenting Payment claimant and Centrelink (see 4.4)

· any unintended consequences for the individual and their children if Parenting Payment is not paid for 13 weeks, or eight weeks ( see 4.5).

4.3
Family Tax Benefit -the proposed arrangements

The legislation as it is currently drafted is likely to affect the receipt of FTB for those individuals who are deemed to have failed to enter into a Participation Agreement, or who have incurred a third breach within two years. 

Schedule 1 of the Family Assistance Act provides that a person will not be required to make an estimate of their income for FTB purposes  “if the individual, or the individual’s partner, is receiving a Social Security pension, a Social Security benefit or a service pension”. Where an individual is not qualified for payment because they have failed to enter into a Participation Agreement or because they are subject to an eight week no payment period penalty, that person would no longer be classified as a “recipient” of a Social Security payment for the purposes of FTB. Accordingly, a person’s FTB may be cancelled or suspended whilst a participation breach applies or where they have been deemed to have failed to enter into a Participation Agreement.  In these situations:

· a person would be required to lodge an “estimate of income” with Centrelink  for the determination of the rate of FTB. The proposed Centrelink / Family Assistance Office  practice is that a claimant will be required to lodge a request for estimate of income within 21 days of the breach;

· where such an estimate is not received within the 21 days,  FTB will stop.   Where a person lodges an estimate, they will receive FTB for the next five weeks (of the eight week non-payment period)  on the basis of an estimate of their income. When the eight week non payment period ends, the person will no longer be required to make an estimate of their income and will start to receive FTB automatically again. 

· Where a person has 13 weeks in which to rectify their situation with Centrelink  (as per the proposed section 500 (4)) that individual will have to negotiate the new Participation Agreement arrangements, as well as the estimate of income arrangements with Centrelink  and the Family Assistance Office.

Such a complex administrative system would be unfair and would contradict the Government’s stated intention to simplify the Social Security system. Individuals involved would need to complete an estimate of income for a very small period of time. Centrelink and the Family Assistance Office would need to process this extremely quickly so as not to cause delays in payment of FTB. 

All of this would appear to be unnecessary and could be overcome if the Family Assistance Act was amended to allow a person to be a recipient; whilst they are subject to either an eight week no payment period penalty or within the 13 week period of grace following the decision that a person has failed to negotiate a Participation Agreement.  It is important to note that the definition of “receiving” in section 3 of the Family Assistance Act is also being amended in Schedule 6 of this Bill to provide an extended definition of the term “recipient” for the purposes of the Working Credit and therefore any further amendments would have to take account of these provisions. 

Recommendation 7

That section 3(1) of A New Tax System (Family Assistance) Act 1999 be amended to provide that a person who is subject to an eight week no payment period penalty or a failure to enter into Participation Agreement, continues to be a “recipient” for the purposes of payability of FTB.

4.4
Capacity to negotiate a Participation Agreement 

The legislation is based on an assumption that all parents and mature age unemployed people have an equal capacity to negotiate a Participation Agreement with Centrelink. It also assumes that the negotiation takes place on a level playing field or that there is no imbalance in the negotiation power between the recipient and the Centrelink officer.  This is a similar assumption to that which currently exists for Newstart Allowance (NSA) and Youth Allowance recipients when they are negotiating a Preparing for Work Agreement with a Centrelink officer.  Unfortunately, the assumption is flawed as there is a clear and substantial power imbalance between Social Security claimants and Centrelink. This power imbalance applies in any case where an individual is required to negotiate with Centrelink. The legislation as it currently stands does not take account of this and needs to be amended to at least build in some standard consumer protections such as a 14 day “cooling off” period after the negotiation before the Participation Agreement takes effect. This would enable a person to take the Agreement away and consider options or seek advice.

In our view, such a provision is likely to be especially important in relation parents given that they are to be required to undertake up to 150 hours of participation activity over a period of six months. This is equivalent to about 5 to 6 hours per week, which commitment is likely to need a lot of thinking through a considerable practical application before a person is required to sign on the dotted line. Such an Agreement will only work where the parent is fully committed and fully understands all the implications of the Participation Agreement.

“Cooling off” periods are considered a standard practice in most legal negotiations where there is any possibility of an imbalance of power or knowledge between the parties. In recent years, the Department of Family and Community Services and Centrelink have indicated that they have a policy to provide an unemployed person who is negotiating a “Preparing for Work Agreement” with a two day “cooling off” period if a person asks for this. Unfortunately, such a policy has meant that very few people have sought a “cooling off” period because they are not aware of Departmental / Centrelink policy in this regard.  Furthermore, even if the person does ask for a “cooling off” period, they are not in a position to insist on the application of the policy, because they have no legally enforceable right to this.

It is our submission that it is this difficulty in negotiating appropriate agreements that has, in recent years, lead to a dramatic increase in the number of Preparing for Work Agreement related breaches.   

As set out in Table B below, in the six month period between 1 July 2001 and 31 December 2001, almost 21% of all Activity Test breaches related to Preparing for Work Agreements.

	Table B:   Types of Activity test breaches imposed on NSA and Youth Allowance recipients in the period 1 July 2001 to 31 December 2001

	
	Preparing for Work Agreements 
	Work for the Dole
	Job Network
	Other
	Total

	July
	4,009
	2,384
	7,412
	6,035
	19,840

	August
	3,649
	2,141
	5,972
	5,331
	17,093

	September
	3,245
	1,873
	5,084
	4,416
	14,618

	October 
	3,429
	2,246
	5,981
	4,783
	16,439

	November
	3,457
	2,196
	5,490
	4,265
	15,408

	December
	2,544
	1,323
	3,576
	3,225
	10,668

	Total
	20,333
	12,163
	33,515
	28,055
	94,066


If the number of Agreement related breaches is not to increase as a result of the proposed changes to Parenting Payment and to Mature Age Allowance,  then greater safeguards need to be built in for all people who are to be required to enter into such Participation Agreements. 

Recommendation 8

That all relevant provisions in the Social Security Act be amended to provide that where a person is required to enter into a Preparing for Work or Participation Agreement, the person must be offered a “cooling off” period of at least seven days in relation to Newstart Allowance and Youth Allowance, and 14 days in relation to Parenting Payment,  between the time that the terms of the Agreement are “settled” and the time a person is required to sign the Agreement. 

4.5
The requirement to enter into an Agreement and the capacity to exempt a person from entering into an Agreement

The proposed section 501A states that a person may be required to enter an Agreement if: 

· they are claiming or receiving Parenting Payment; and

· their youngest Parenting Payment child has turned 13 years; and

· the person is not an exempt person. 

Proposed section 501A then goes on to give a definition of “exempt person”.  The definition that is given is strikingly restrictive.  Only some parents, whose children have a disability, will be given permanent exemptions.  Parents of children who would qualify for Carer Payment (child) would be exempt from the requirement to enter into a Participation Agreement.  This renders the exemption practically nugatory, as there is no reason why a parent would remain on Parenting Payment, if that parent also qualified for Carer Payment (child).  Carer Payment (child) would give a parent a more favourable assets test, as well as an automatic exemption from entering into a Participation Agreement.

The only other parents who may be given a permanent exemption (proposed section 501A(2)(c)), are parents whose children suffer from a “physical, intellectual or psychiatric disability that is specified in a determination made under subsection 38D(3)”. The effect of this provision is to exempt some parents who would also qualify for Carer Allowance (child).  Carer Allowance (child) is a supplementary payment paid to people who give care and attention to a child on a daily basis because of the child’s disability.  In order for a carer to qualify for Carer Allowance (child), the child being cared for must either suffer from a “recognised disability”, or be assessed under the Child Disability Assessment Tool (CDAT) as a child who has a physical, intellectual or psychiatric disability at a significant level.  Subsection 38D (3) of the current Act has allowed the Minister to make determinations listing all “recognised disabilities”.  However, a different subsection allows the Minister to make determinations about the CDAT (subsection 38D(1)).  This means that parents whose children do not have a “recognised disability”, but whose children are nevertheless assessed under the CDAT as requiring a significant level of care, will not be eligible for a permanent exemption.  So, a parent whose child suffers from, say, cystic fibrosis (not a “recognised disability”), will not be given an exemption, even though that child may require constant care.  The exemption therefore draws a nonsensical distinction between parents who are required to give constant care and attention to disabled children.
In addition, the legislation does not provide for a person to be an exempt person on a temporary basis or provide temporary exemptions from the requirements to enter into an Agreement.  It is not hard to envisage situations where a parent may need to be temporarily exempted from the requirement to enter into an Agreement or to re-negotiate an Agreement, for example:

-
a woman who recently has been widowed and is still dealing with the family’s grief, and her youngest child is 13. 

-
a family escaping domestic violence and the youngest child is 13; and

-
a family where the mother may recently have been diagnosed with cancer, and her youngest child is 13. 

It has been our experience that in situations where Centrelink officers are not given clear and specific discretions to provide an exemption from certain requirements, then exemptions are not granted.  Accordingly, it is our submission that there needs to be an explicitly stated capacity to “temporarily exempt” an individual from the requirements to enter into an Agreement, and not simply the implied power contained in the proposed section 501A)(1).   We note that NSA/Youth Allowance legislation provides for a range of temporary exemptions from the activity test in certain situations. 

Recommendation 9

That a section 501A (3)  be inserted to make a provision along the lines that:

For the purposes of subsection (1), a person is an exempt person if the person has special circumstances that would prevent them from further participation requirements.  

An exemption issued  because of special circumstances can be applied for a period of up to six months, and can be applied for more than one six month period. 

4.6
The terms of the Agreement and capacity to comply

Another essential aspect for successful negotiation is the availability of choice of terms and requirements.   Accordingly, terms and provisions that can be included in a Participation Agreement need to be flexible and also reflective of the needs of the individuals involved.  

Clause 12, proposes section 501 which details the general requirements relating to Participation Agreements.

These provide that a person has to enter into an Agreement and take reasonable steps to comply (proposed section 501(2)) and that the terms must be appropriate (proposed section 501(3) and (4)).

The NSA legislation in sections 601 (2A) provides an over-riding standard of what is to be considered when determining whether or not work or other activities are suitable for the individual.  In the NSA legislation there are some safeguards including the amount of travel that a person is required to undertake to meet the “activity test“  In the case of NSA the limit on travel is 90 minutes.  We suggest that in order to take into account the need to be in close travelling distance to the child’s school, in case of emergencies, there be at least a 30 minute cap on the amount of travel time required from a paren.

Further, there needs to be a safeguard for the amount of money a person is required to spend in order to meet their obligations.  For instance, a person should not be required to accept work or activities that would cost them more than 10% or 15% of their overall income, in order to fulfil their obligations.

Given that the proposed section 501(4) applies a subjective test it is important that the capacity to comply requires slight amendments to maximise safeguards for parents and their children who will be affected by these provisions.  Any subjective assessment of appropriate terms must be underpinned by considerations of the needs of both the parent and the child.

Recommendation 10

That proposed section 501(4) be amended to read as follows:

In having regard to a person’s capacity to comply with the terms of a Participation Agreement and the person’s and their child(ren)’s needs, the Secretary is to take into account,:

(g) the education, experience, skills, age and physical condition of the person and their child(ren); and 

(h) the state of the labour market and transport in the area where the person and the child(ren) live; and

(i) the cost of participation;

(j) the participation opportunities available to the person; 

(k) the family and caring responsibilities of the person; and

(l) any other matters that the Secretary considers relevant in the circumstances.

4.7
Notice of the breach

Clause 11 proposes to introduce a new section 500ZD  which would mean that a breach will have affect from the date that Centrelink notifies the person of the breach, not necessarily the date that the person receives the notification.  This is yet another example of the problems that numerous Newstart Allowance  and Youth Allowance recipients complain about, namely that they receive notice of the breach only once their payment has been stopped, probably leaving them with no income with which to rectify the problem. This is an issue commented on in the Independent Review of Breaches and Penalties, and recommendation 26 of that report should be adopted for any breaches that apply to Parenting Payments.  Similarly, the relevant sections of the Social Security Act should be amended for any NSA or Youth Allowance breaches.

Recommendation 11


That section 500 ZD (3) be amended to provide that a Participation Agreement breach will not commence until at least 14 days after the person has been given notice of the breach and the reasons for it.


That the equivalent sections in the Social Security Act for NSA and Youth Allowance be amended to ensure that penalties should not commence until at least 14 days after notification to the jobseeker.

Attachment A – Newstart Allowance breach types and actions

Types of Activity Test breach and the actions that will lead to the application of each breach type, as applied to people on Newstart  Allowance.  All references to Act sections are references to the Social Security Act 1991.

	Type of breach
	Actions that will lead to the application of this breach type

	Section 624- “Failure to satisfy the Activity Test”
	Section 624 allows for the application of activity test breaches if a person fails to satisfy the activity test.  One must look to other provisions in the Act in order to determine what it means to fail the activity test:

Section 601:This section requires a person to take “reasonable steps” to satisfy the activity test.  “Reasonable steps” is defined in subsection 601(6).  A person is assumed to be taking reasonable steps to comply with a Newstart Activity Agreement UNLESS the person has failed to comply with the Agreement and:

(a) the main reason for failing to comply involved a matter that was within the person’ control; or

(b) the circumstances that prevented the person from complying were reasonably foreseeable by the person.

A person is also deemed to have failed the Activity test if the person:

-refuses or fails to attend a job interview “without reasonable excuse” (section 601A(1));

-voluntarily ceases to take part in, or is dismissed for misconduct from, a labour market program “without reasonable excuse”(section 601A(2));

-fails to commence, complete, or comply with the conditions of an approved program of work for unemployment payment “without reasonable excuse” (section 601A(3)).

	Section 625-“Failure to enter into a Newstart Allowance Activity Agreement”
	Section 625 allows for the application of an activity test breach, where a person fails to enter into a Newstart Allowance Activity Agreement.  One must look to section 607 in order to determine what it means to fail to enter into such an agreement.  According to section 607, a person is taken to have failed to enter into such an agreement where the person:

· did not attend the negotiation of the agreement; or

· did not respond to correspondence about the agreement; or

· did not agree to terms of the agreement proposed by the Secretary; or

· for any other reason, the Secretary is satisfied that the person is “unreasonably delaying” entering into the agreement.

	Section 626- “Failure to comply with a Newstart Activity Agreement”
	Section 626 allows for the imposition of an activity test breach in cases where:

-a person is required to take reasonable steps to comply with the terms of a Newstart Activity Agreement; and

-the person fails to take reasonable steps to comply with those terms.  Regard must be had to section 593(2A) as to what it means to take “reasonable steps” to comply with a Newstart Activity Agreement.  Section 593(2A) states that a person is assumed to be taking reasonable steps UNLESS the person has failed to comply with the Agreement and:

(a) the main reason for failing to comply involved a matter that was within the person’ control; or

(b) the circumstances that prevented the person from complying were reasonably foreseeable by the person.

	Section 628- “Unemployment due to a Voluntary Act”
	A person may be subject to an activity test breach, if that person’s unemployment is due to a voluntary act, and the Secretary is not satisfied that the person’s voluntary act was reasonable.

	Section 629- “Unemployment due to misconduct”
	A person may be subject to an activity test breach, if that person’s unemployment is due to the person’s misconduct.  An examination into whether or not the person’s conduct was “reasonable” in the circumstances is not required for the purposes of the application of a breach under this provision.

	Section 630- “Refusal of  job offer”
	Under this section, an activity test breach may be applied to a person, if that person has refused or failed to accept a suitable job offer “without reasonable excuse”.

	Section 630AA-“Failure to provide information”
	This section deals with cases where a Newstart Allowee has not provided accurate information about their earnings.  An activity test breach may be applied to such a person if:

-the person refuses or fails to provide information in relation to his or her income “without reasonable excuse”; or

-the person “knowingly or recklessly” provides false or misleading information in relation to his or her income.
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