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Compensation, negligence and Act of Grace claims

If you have been disadvantaged due to inadequate or incorrect advice by Centrelink, you may be entitled to compensation.  In most cases where Centrelink has made an adverse decision about your Social Security entitlement you should lodge an appeal to a Centrelink  Authorised Review Officer (please refer to the Factsheet “Appeals- how to appeal against a Centrelink decision” for more information about appealing).  However, where your appeal is unsuccessful and you have been financially disadvantaged due to inadequate or incorrect advice by Centrelink, you may receive compensation through other legal avenues, detailed below.

 This Factsheet covers several different sorts of compensation which do not involve going to Court. You may also have this option, although it is expensive. You should discuss your particular options with an independent person. For legal advice contact the Welfare Rights Centre/Advocate in your area, a Community Legal Centre or a Legal Aid office.

There are two main ways in which you can obtain financial compensation from Centrelink.  These are:

· legal liability payments; and

· Compensation for Detriment caused by Defective Administration. 

Also discussed in this factsheet are:

· Act of Grace payments; and 

· ex gratia payments. 

· Legal liability payments 

A legal liability payment is made where financial loss occurs as a result of negligent advice or action by a Centrelink officer, in circumstances where Centrelink would otherwise be found liable for negligence in court. 

For a successful legal liability payment claim you must establish the following:

1.
that the Centrelink officer has a duty of care to you

As a general rule all Centrelink employees have a duty to the public which extends to the giving of advice and performance of actions.   A person is entitled to trust the Centrelink officer to give the best information or advice available so that it is reasonable for a person to act on that information. 

2.
that the Centrelink officer has breached their duty of care

A legal liability payment may be paid where a negligent decision is not subject to review under Social Security legislation, such as where a delay in implementing a decision causes financial loss.

A legal liability payment may be paid for negligent advice, such as where incorrect advice about entitlement leads to failure to lodge a claim. 

Advice must be given to a “reasonable standard of care”. This means that it is consistent with the advice given by a reasonably prudent public servant administering welfare legislation that is consistent with sound administrative practices.

Negligence involves the element of carelessness. Failing to check the law, or carelessly misreading it, would probably amount to negligence. 

However, where Centrelink failed to give advice about your entitlements you may still not be paid a legal liability payment even if you suffered an economic loss. It is Centrelink’s view that although it has a general policy to invite claims, it does not consider that it is negligent not to do so. 
For a successful claim, you usually need to show that Centrelink’s action or advice was negligent and that you acted on that action or advice.

It is always advisable to test your entitlement to a payment by lodging a claim form. 

3.
that economic loss occurred as a result of a reasonable connection between the breach and the loss

To receive a legal liability payment you must have suffered an economic loss as a result of negligent action or advice from Centrelink. 

· Compensation for Detriment caused by Defective Administration (CDDA)

The ‘CDDA Scheme’ exists to compensate people for loss incurred by defective administration. Loss includes both economic and non-financial loss, such as pain and suffering.

The decision to compensate for loss is purely discretionary. Centrelink accepts no legal obligation to approve payments in any particular case. However, its policy states that the decision must be publicly defensible, having regards to all circumstances of your case.

For a successful CDDA claim you must establish the following:

That a Centrelink officer acting in the course of their duties directly caused you to suffer economic or non-economic loss for one of the following reasons:

· a specific and unreasonable lapse in complying with existing administrative procedures that would normally have applied;

· an unreasonable failure to institute appropriate administrative procedures that would normally have applied;

· giving advice that was inadequate or ambiguous;
· an unreasonable failure to give a person advice that it was reasonable for the officer to have given.

Note: It is not enough to show that a Centrelink officer merely failed to comply with administrative procedures or made an error. You must prove that the failure to comply was ‘unreasonable’. 

The CDDA payment cannot be used to have a debt waived, even if the debt was caused by defective administration. 
It may help to ask for a supporting recommendation from the Commonwealth Ombudsman.

· Applying for legal liability payments and CDDA payments

You can download a “Claim for compensation from Centrelink” form from www.welfarerights.org.au, or ask your local Welfare Rights Centre/Advocate to send one to you. Alternatively, you can write a letter to Centrelink stating which payment you are applying for and the reasons for your claim.  Your letter should include your contact details and the following information:

· whether you are applying for a legal liability payment or CDDA payment (you can apply for both);

· details of the negligent action/advice by Centrelink; 

· how the advice/action/decision affected you; and

· the economic loss or detriment you suffered as a direct result of the negligent action/advice.
You can contact Centrelink directly to ask for the CDDA payment. You can also contact the Commonwealth Ombudsman who may recommend to Centrelink that a CDDA payment be paid to you.

· Act of Grace payments
Where Social Security legislation produces an “anomalous or inequitable result”, an Act of Grace payment may be made. An Act of Grace payment may be paid where:

· the application of the legislation produces an unintended or unacceptable result; or

· there are circumstances which lead to the conclusion that there is a moral obligation on the Commonwealth to make payment. 
Whilst this payment is authorised by the Department of Finance and Administration a claim for an Act of Grace payment should be sent to Centrelink. 
· Ex gratia payments 

Ex gratia payments can be made where the government decides to make a special payment not covered by legislation, to a class of people. An ex gratia payment will not be made in relation to an individual adversely affected by an action of Centrelink.  Such a case should be considered under the CDDA rules or as a legal liability payment. 

Ex gratia payments will usually result only from political action.

· Appeal rights
· If you disagree with a Centrelink decision you have the right of appeal.  However, Social Security legislation does not provide for an appeal against a decision to refuse a compensation claim under the CDDA scheme or as a legal liability payment.  If your claim is rejected you should contact the Commonwealth Ombudsman’s office as it may make a recommendation to Centrelink that your claim be reconsidered and accepted.

· If you have had a claim for an Act of Grace payment rejected you may appeal to the Federal Court.  You should obtain legal advice before lodging an appeal.
Appealing other Centrelink decisions about Social Security payments, however, is easy and free.  
To appeal you should simply tell Centrelink that you are not happy with its decision and that you would like to appeal to an Authorised Review Officer (ARO).  It is best to lodge an appeal in writing and you should keep a copy of your appeal letter.  You can, however, lodge an appeal over the telephone.

The ARO is a senior officer in Centrelink who has the power to change the original decision. Many people are successful at this level.  

If you are not satisfied with an ARO decision you can appeal to the Social Security Appeals Tribunal (SSAT), which is independent of Centrelink. 

You may appeal to an ARO or to the SSAT at any time.  However, to receive back pay from the date you were affected by the original decision, you must appeal to an ARO within 13 weeks of receiving written notice of the original decision and then, if necessary, appeal to the SSAT within 13 weeks of receiving notice of the ARO decision (except for Family Tax Benefit – see below). If you appeal more than 13 weeks after receiving the notice and you are successful, you will only receive back pay from the date you appealed. 

Different rules generally apply to appeals to the ARO and the SSAT regarding Family Tax Benefit assessments - see the Factsheets "Family Tax Benefit" and "Family Tax Benefit and estimating your income".

If you are appealing to an ARO or to the SSAT about a debt only, no time limits apply. This means that if your appeal is successful, and your debt is cancelled or recovery waived, you may be entitled to a refund of the amount you have paid back to Centrelink.

If you are not satisfied with the SSAT decision you can appeal to the Administrative Appeals Tribunal (AAT). Centrelink can also appeal against the SSAT decision to the AAT.   You need to appeal to the AAT within 28 days of receiving the SSAT decision in writing.  This time limit can be extended in limited circumstances by order of the AAT.  

For more information on appealing see the Factsheet “Appeals – how to appeal against a Centrelink decision”, the form “Request for a review by an Authorised Review Officer” and the booklets, “how to appeal to the social security appeals tribunal” and the “Administrative Appeals Tribunal Social Security Self Advocacy kit”.  

· Interpreters
If you think you need an interpreter, or if you feel more confident with an interpreter, you should use one of the three free available interpreter services.   

· Most Centrelink offices have interpreters available at regular times each week.  Your local Centrelink office can tell you whether there is an interpreter available who speaks your language, and at what times they are in the office.

· You can telephone the Multilingual Telephone Information Service (MTI), which is part of Centrelink.  MTI is staffed by Centrelink officers who are bilingual.  You can ring them directly on 131 202 and they can answer your questions for you.

· You can also call the Telephone Interpreter Service (TIS) on 131 450 and ask for an interpreter.  This is a free service.


Please note: This Factsheet contains general information only. It does not constitute legal advice. If you need legal advice about your Social Security entitlement, please contact your local Welfare Rights Centre/Advocate.

Welfare Rights Centres are community legal centres, which specialise in Social Security law, administration and policy. They are entirely independent of Centrelink.  All assistance is free.

This Factsheet was updated in July 2006.
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