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Flaws in the current approach to suspension of Disability Support Pension: the need to provide a genuine guarantee to people on DSP in the event of taking up work of 30 hours a week

– a briefing paper by the National Welfare Rights Network, 5 May 2004
The National Welfare Rights Network (NWRN) urges the Government to address the issues highlighted below.  The Network believes that the analysis set out here demonstrates that under current Social Security law and departmental policy governing its implementation, there is currently no genuine guarantee that a person on Disability Support Pension who is contemplating  the risk of taking up employment for more than 30 hours a week can do so in the knowledge that their DSP will be suspended and not cancelled and that they will be able to fall back on the pension if their genuine attempt to test their work capacity fails for whatever reason. This is despite the guarantees to this effect given by the Minister for, the Treasurer and other ministers over recent months. 

We have no doubt that these assurances have been bona fide and based on a genuine belief in the law, the policy and the practice of Centrelink. However, our analysis and our experience indicate that there is little substance in this guarantee as it stands at present. Given the importance of this guarantee, this safeguard, to the willingness of people on DSP to test their capacity to take up work of 30 hours a week, we urge the Minister for Employment and Workplace Relations. Kevin Andrews, to examine our recommendations and to address this issue immediately.
Section 96 of the Social Security (Administration) Act 1999 currently provides a discretion to the Secretary to suspend, rather than cancel, a person’s Disability Support Pension for up to two years if they commence work which is either over 30 hours per week or precludes payment of DSP under the income test.
This discretion has been cited as the safeguard which provides security to people who take steps to increase their participation in the workforce. However, there are significant shortcomings in both the legislation and the policies in place covering the exercise of this discretion which undermine the effectiveness of section 96 as the “safeguard” it was intended to be. They also undermine the guarantee that Minister Andrews, the Treasurer and other ministers have referred to, in good faith we have no doubt, in reassuring people on DSP about new participation requirements the Government may have in mind.
The first shortcoming is that this provision in the law provides only a discretion and certainly not a guarantee on which any Disability Support Pensioner could rely. 

Section 96 (1) & (3) of the Social Security (Administration) Act 1999 provides that a payment can be suspended rather than cancelled if:

· a person ceases to qualify because they commence work of more than 30 hours per week as long as they notify Centrelink of this fact in accordance with section 93, 

or

· a person ceases to be payable due to the amount of income earned as long as they notify Centrelink of this fact in accordance with section 93.

Section 96 (4) provides that after two years of suspension under subsections (1) or (3) the decision granting the person DSP is revoked. In effect, DSP is to be cancelled after a continuous two year period of suspension.

The second shortcoming relates to the reporting requirement. Suspension under section 96 is contingent upon the person reporting the details of employment to the Secretary within 14 days of commencing employment. Considering the large number of issues that a person deals with when re-entering the work force, often without recent work experience, and often with a psychiatric or intellectual disability or acquired brain injury, this requirement can be difficult to meet. There are numerous more apparent issues such as transport, timetables, work requirements, access issues and care needs for a person to attend to and it is very easy to overlook the strict and fatal 14 day requirement imposed in policy and Centrelink practice. If a person fails to meet this requirement, there is no entitlement to suspension of their Disability Support Pension.  

Because the Secretary is provided with a discretion to suspend DSP, it is necessary also to look at the policy for exercising this discretion.

The third shortcoming is in the confused and inconsistent drafting and administration of the policies in place. An example is in the policy set out in the “Guide to Social Security Law” at 3.6.1.20 entitled “Qualification for DSP during employment” and relating to having a “continuing incapacity to work” (CITW). The introductory paragraph of this policy is extracted below. The last sentence, which has been underlined by us (but the bolding is original), contradicts the opening statement. 

“Overview 
DSP customers participating in open employment may remain qualified for DSP, PROVIDED THEY STILL HAVE A CITW (1.1.C.330), (i.e. the customer is still unable to work for at least 30 hours per week at award wages (1.1.A.371) or above, or be reskilled for such work, for more than 2 years because of their disability). A DSP customer who works for at least 30 hours per week at award wages or above, or is able to undertake or be reskilled for such work within 2 years, IS NO LONGER QUALIFIED FOR DSP.”
The policy goes on to imply that whether a person remains qualified for DSP depends on the type of employment they have entered. The policy is poorly drafted and confuses the question of when payments are to be suspended rather than cancelled. 

The policy is clearer at 3.6.1.100 of the Guide, for those Centrelink officers who search beyond the policy at 3.6.1.20, however this raises the fourth shortcoming of current policy: the problem of “review triggers”. Any safeguard a person could rely on by having their pension suspended is undermined by the reality that testing their ability to increase participation is likely to trigger a review of their work capacity and be used as evidence of failure to continue to qualify for Disability Support Pension should they need to go back on to social security and seek a return to DSP. Policy 3.6.1.100 states: 

“The customer undertaking substantial work may be an indication that they can work for at least 30 hours a week in open employment, and may prompt the Centrelink delegate to arrange a medical review.”
It is clear that such a policy undermines the intended operation of Section 96, which aims to remove the need for a person to go through the scrutiny of a further medical qualification assessment by allowing suspension for a two year period.

For the two year suspension and guaranteed return to DSP policies to be a real, effective safeguard which provides incentive for people on DSP to try to enter the workforce for more than 30 hours per week, there must be no risk of disqualification either:

· by automatic cancellation if the 14 day reporting requirements are not satisfied, or 
· by the Secretary’s refusal or failure to suspend rather than cancel payment, or 
· by medical, or work capacity reviews leading to eligibility loss triggered by efforts to increase workforce participation.
A further shortcoming in the policy governing the exercise of the suspension discretion is that where a person who has been suspended under these rules reclaims DSP within two years, it is Centrelink policy, as set out in the guide at 3.6.1.100, not to reinstate DSP unless Centrelink believes that the sole reason the person is no longer working 30 hours a week is because of their disability. Whether or not Centrelink rigorously applies this policy in every instance, the fact remains that where a person on DSP works for more than 30 hours a week for, say three months, and is then retrenched or the contract comes to an end or they get sick or their employment drops below 30 hours per week, they would not be reinstated to DSP under this policy. 

To address these issues and provide a genuine guarantee that will address the genuine fear factor that the Government has acknowledged in various speeches and addresses over the last few months, we therefore recommend:

· that the discretion to suspend be made mandatory by replacing “may” with “must” in s96(1) and (3);
· that the policy governing the implementation of this provision be clarified to ensure a person be suspended for up to two years with no medical review on re-entry to Disability Support Pension within this time, regardless of the reason for ceasing to be employed for more than 30 hours per week; and

· that the 14 day notification requirement be removed.
If the Government wants people on DSP to test their ability to increase their participation in the workforce, it is essential that they have the security of being able to have DSP reinstated, without detriment, and without immediate medical or work capacity review, should their attempts to increase participation encounter difficulties for whatever reason. We know that the Government is aware of this genuine concern held by people on Disability Support Pension and has been keen to reassure them through the existence of the suspension provisions. We therefore request that the Government urgently address this issue to ensure that the guarantee is a genuine one.
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