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1. Overview

The NTER legislation which was made operative from 17 August 2007 after having been rushed through Commonwealth Parliament in early August without any genuine consultation and examination having been only subject to a one day Senate Inquiry (with only three days notice) resulted in far reaching consequences for Indigenous people and their communities in the Northern Territory.
Whilst this piece of legislation contained a number of extraordinary measures, all of which necessitate close examination and scrutiny as to their impact on Indigenous people and their communities in the Northern Territory, this submission concentrates on the  social security aspects of the intervention, namely the income management provisions which are directly within NWRN’s area of expertise.
From the outset, NWRN wishes to place on record its opposition to the implementation of a compulsory income management regime on the grounds that it breaches well established principles of social security law.  Additionally, NWRN is opposed to the NT Income Management Category on the basis that it is racially discriminatory.
2. What is the National Welfare Rights Network?
The National Welfare Rights Network is an incorporated (2003) national peak body representing Welfare Rights Centres throughout Australia.  NWRN’s members are specialists in Social Security law and policy and its administration by Centrelink and provide direct advice, assistance and representation to clients on a daily basis facing Social Security and Centrelink related problems.

The NWRN draws on this daily casework experience to analyse systemic problems and trends, legislation and service delivery issues and raises these with Centrelink, Policy Departments and relevant Ministers in order to achieve reform and a better system for all. 

Our submission to this review has been informed by the casework experience and social security expertise of our 14 community legal centre members throughout Australia. Our submission also draws on the findings of a scoping project to the Commonwealth Attorney General’s Department that NWRN undertook in partnership with the National Association of Community Legal Centres which was designed to determine how best to support the service delivery of legal services in the Northern Territory deal with welfare rights issues arising out of the Intervention. This involved an analysis of the actual experience on the ground of these measures.  This project has recently resulted in the grant of $0.5 million to place four Welfare Rights workers in the Northern Territory with the Aboriginal and Torres Strait Islander Legal Services (ATSILS) to address the wide range of income and quarantining and related Welfare Rights issues as a result of the NTER. 
3. NWRN’s Commitment to a Rights Based System
NWRN’s vision is for a fair, inclusive and sustainable Australia underpinned by a comprehensive rights based Social Security safety net for all.
The NWRN advocates that the Social Security system in Australia should be firmly grounded in a rights based approach.
The NWRN believes that the following rights are fundamental to the protection of Social Security entitlements in Australia:

· the right of all people in need to an adequate level of income support which is protected by law;

· the right of people to be treated with respect and dignity by Centrelink and those administering the Social Security system;

· the right to accessible information about Social Security rights and entitlements, obligations and responsibilities;

· the right to receive prompt and appropriate service and Social Security payments without delay;

· the right to a free, independent, informal, efficient and a fair appeal system;

· the right to an independent complaints system; 

· the right to independent advice and representation; and

· the right to natural justice and procedural fairness.
4. NT Income management category contrary to fundamental social security rights and protections
It is our submission that the design and implementation of the income management provisions has contravened many of the rights and protections stated above.   

In our experience, clear and accessible information was not provided to Indigenous communities about the income management regime which has resulted in a great deal of confusion and anxiety amongst Indigenous people.  Of deep concern to us, were the cases that we came across where Indigenous people had gone hungry because they did not understand how to access their income managed funds.

Moreover, the implementation of a ‘one size’ fits all approach irrespective of need is extremely disrespectful to Indigenous people. 
4.1 Inalienability of social security payments attacked

The income management provisions are contrary to a well established and entrenched first principle of the Social Security legislation in Australia that social security payments are absolutely inalienable, subject only to some limited exceptions.  
This is not only true of the NT income management category but of the national income management categories.  This principle applies to social security, family assistance and veteran entitlements paid under the various statutory scheme.  

For social security purposes, the principle is enshrined in Division 5 of the Social Security (Administration) Act 1999 which is headed ‘Protection of social security payments.’
Relevantly, section 60 of the Social Security (Administration) Act 1999 provides as follows:

SECTION 60 PROTECTION OF SOCIAL SECURITY

60(1) [Social security payments – inalienable] A social security payment is absolutely inalienable, whether by way of, or in consequence of, sale, assignment, charge, execution, bankruptcy or otherwise.

60(2) (provides for the limited exceptions)

The principle protects a person’s legal right to receive a social security payment where they are qualified and entitled to the payment. Inalienability enshrines the person’s legal right to the payment as it can not be given to someone else.  The principle gives legal force to the intention that the payments are designed to provide income support.

Not only does the flouting of a fundamental legal right set a dangerous precedent but given the serious implementation problems with income management (see below), its blanket coverage on people living in communities which have been prescribed for the purposes of the legislation and the lack of an evidence base to justify the scheme, it represents an unreasonable and arbitrary interference on a person’s right to receive income support.
4.2 Removal of fundamental rights of appeal

The NTER legislation removed the external review rights to appeal decisions under the NT Income Management Category.  The exclusion of external avenues of appeal clearly conflicts with the tenets outlined in section 8 of the Social Security (Administration) Act 1999 which articulates the principles for the administration of the social security law including:

(b) the special needs of disadvantaged groups in the community;

(c) the need to be responsive to the interests of Aboriginal and Torres Strait Islander communities and to cultural and linguistic diversity; and

(d) the importance of the system of review of decisions under the social security law; and

(e) the need to ensure that social security recipients have adequate information regarding the system of review of decisions under the social security law; and

(f) the need to apply government policy in accordance with the law and with due regard to relevant decisions of the Administrative Appeals Tribunal and the Social Security Appeals Tribunal.
The central purpose of administrative review is to provide a credible means of ensuring that individuals are fairly treated in their dealings with government.  In our view, this is seriously compromised through the removal of external rights of review. This is because external review enhances the openness and accountability of government and improves the quality and consistency of agency decision making.   

The removal of appeal rights poses a serious risk that wrong decisions go uncorrected.  Given the significant impact the income management provisions have on the daily lives of Indigenous people this is of fundamental concern.  
Further there is clear evidence that Aboriginal and Torres Strait Islander peoples are already under represented in the appeals system. The denial of access to the usual external mechanisms of appeal in relation to decisions pertaining to income management is a further obstacle to this most disadvantaged group challenging Centrelink decisions.

The NWRN is not aware of any reasonable justification for removing this fundamental right.
4.3 Racially discriminatory

NWRN supports HREOC’s position that there is no justification for the legislative measures being exempt from the Racial Discrimination legislation.
In our view, the NT income management category provisions which were designed to specifically target Indigenous people living in prescribed communities are racially discriminatory and are inconsistent with the Racial Discrimination Act.
Accordingly, we recommend that the NT income management category should be discontinued on this ground alone.

5. Other objections
5.1 Income management schemes undermine individual’s capacity to budget finances

NWRN queries how quarantining a person’s income support payments will lead to the person learning how to manage their family budget.  The income management regime undermines a person’s opportunity to acquire skills in managing their finances.

Over recent years, Centrelink has been promoting the use of Centrepay, which helps people budget their fortnightly payments and is a useful tool in assisting people to manage their finances.  Quarantining payments simply undermines this. Additionally many of those now subject to the NT income management category already had in place Centrepay deductions to ensure that their and their family’s priority needs such as rent and utility expenses were being paid.
6. National Income Management Categories
The legislation which includes the NTER provides for additional circumstances in which a person could become subject to income management linked to child protection, school enrolment, school attendance and the provisions of the Queensland Family Responsibilities Commission. 

There has been legislation in place since 2007 for these additional National Income Management Categories to be used in the NT (except the Queensland Family Responsibilities Commission provisions), however to date this has not occurred.  These additional income management categories allow for a greater proportion of payments to be subject to compulsory income management which can amount to up to 100% of their payments.
Recently announced was the trial of the school enrolment and school attendance provisions at six communities in the Northern Territory from the beginning of January 2009.  The current income management provisions for school enrolment and school attendance are to be modified to a suspension regime and are subject to the passage of the Social Security and Veterans’ Entitlements Legislation Amendment (School Requirements) Bill currently before parliament.
The new provisions will require parents to advise Centrelink where their children are enrolled and that parents have taken reasonable steps to ensure their children attend school regularly.  Though cognisant that school enrolment and attendance is in the best interests of children the NWRN is concerned that the additional supervision provisions for school environment and school attendance will have additional adverse impacts on individuals and their families in the Northern Territory. 

In our view, the higher proportion of Aboriginal and Torres Strait Islanders who have been subject to eight week no payment periods for activity tested payments since the introduction of Welfare to Work and the removal of remote area exemptions for job seekers  should raise serious concerns that this will flow into higher numbers within the Northern Territory also facing suspension and possible cancellation of income support payments with these schooling requirements linked to income support payments.

7. Practical problems with income management provisions
The NWRN has been made aware of a number of practical problems regarding the implementation of the income management regime in the Northern Territory including:

· People being incorrectly income managed and their funds diverted to make rent and other payments to local Councils in communities where they do not normally reside;

· People having left a prescribed area still having their payments managed in that ‘prescribed area’ which causes problems for them accessing their payments or organising how their payments will be spent;

· Lack of information about income management in community languages;

· Nominees unable to access income managed money for the person they care for;

· People having difficulties understanding Centrelink letters and other correspondence related to the income management system; and
· The restrictions on the quarantined funds. Previously Centrepay was used to meet loan and fine repayments (which are not permitted from quarantined funds) and because these commitments now have to come from discretionary funds it has increased the potential for people to be in breach or default leaving them open to recovery actions and penalties.

NWRN is also aware of a considerable number of problems arising from the use of store cards.  Whilst a Basics Card has been introduced in an attempt to deal with these issues it is unclear to what extent this will ameliorate the underlying issues of concern some of which have included:
· people regularly disposing of store value cards which still had value remaining. This occurred as particularly those with limited literacy and numeracy skills did not know or understand that there was remaining value on the card or that the card could be used more than once. This is of particular concern as the amounts not used are not recredited to the individual and the person is denied the portion of their payment remaining on the discarded store value credit; and
· people experiencing difficulties obtaining store value cards when Centrelink Customer Services Centres had run out of their supply of store value cards.
8. Ending  compulsory income management:
As indicated from the outset, NWRN is opposed to the compulsory income management regime for the reasons outlined in this submission.

We are also concerned by the Rudd Government’s decision to subject Indigenous people living in the prescribed communities to compulsory income management for another 12 months despite initial commitments that the NT income management category was to be a temporary measure. 
We do not believe that there is any justification for this decision, especially given that the effect of restoring CDEP will mean that for many Indigenous people their main source of payment will not be managed under the regime.

However notwithstanding our objection to the regime should the Government continue to use compulsory income management, the following general principles should inform any model:

· it should be used as an option of last resort;
· it should be discretionary and not a blanket and discriminatory arrangement;
· it should be based on objective criteria and individual assessment by an expert panel;
· expert panels should have recommendatory powers only with the final decision resting with Centrelink;
·  its decisions subject to free, and accessible external merits review;
· it should be supported by appropriate assistance programs (including money management schemes)  and an exit plan; and
· it should be sustainable.
9. Conclusion
The NWRN sees no evidence to link withholding income support and family assistance payments and improved “socially responsible behavior”. 

NWRN is not aware of any evidence that it will prevent child abuse or child neglect.  The income management regime and loss of appeal rights for the NT income management category, removes fundamental rights and protections for Indigenous people who live in ‘prescribed’ areas. 

NWRN does not believe that there is any justification for such removals and believes that the abrogation of such fundamental human rights set a dangerous precedent.
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