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WAITING TO SETTLE

the impact of the Social Security two year newly arrived resident’s waiting period on new migrants and our community

1.
Background

1.1
Representatives of several organisations recently attended a community consultation meeting in Sydney, convened by the Department of Social Security (DSS), to discuss our concerns regarding the impact of the two year newly arrived resident's waiting period on migrants attempting to settle in the Australian community.  The meeting was extremely useful in terms of allowing us to consolidate our perceptions, and to formulate recommendations for both legislative and administrative reform.

1.2
We appreciate that the Coalition Government introduced the legislation extending the newly arrived resident’s waiting period from six months to two years soon after its election, because of its firm conviction that it had an electoral mandate to do so.  This paper is not generally designed to revisit the debate on the extension of the newly arrived resident's waiting period to two years (despite our strong conviction that imposing any newly arrived resident's waiting period is counter-productive to effective settlement programs).  The paper is designed to specifically revisit the inclusion of Special Benefit as a payment subject to a newly arrived resident's waiting period.  Whatever the perceived merits of extending the waiting period for the payments already affected by the six month waiting period to two years, or for introducing a newly arrived resident's waiting period for other payments, we cannot accept that there was an electoral mandate to impose a newly arrived resident's waiting period for Special Benefit.

1.3
Our concerns regarding the announcement that Special Benefit would be subject to a newly arrived resident's waiting period were somewhat relieved by our understanding that the intention was to allow migrants in dire hardship, due to circumstances beyond their control, to access Special Benefit within the newly arrived resident’s waiting period.

1.4
Contrary to our expectations, the legislation providing access to Special Benefit during the newly arrived resident's waiting period (s.739A(7) of the Social Security Act (the Act), was framed in such a way that it is extremely proscriptive.  It effectively means that payment of Special Benefit to a newly arrived migrant is subject to additional tests to which a person who is not a migrant, but who is in an otherwise identical situation of need, is not subject.

1.5
Community organisations are alarmed that claimants for Special Benefit are being refused payment due to the two year newly arrived resident's waiting period, despite the fact that they do not have any means of support whatsoever. These people are suffering extreme hardship from which their only hope of relief pending employment, is to pursue appeals through to the Administrative Appeals Tribunal (AAT).  (At the time of writing, decisions on the first of these cases to be heard are yet to be handed down).  Despite the fact that this hardship can extend to inability to secure adequate food and shelter, charitable organisations are generally unable to offer anything other than short-term relief, and this only in extreme situations. 

1.6
This discussion paper is intended to draw attention to the plight of migrants who cannot access Special Benefit, despite the fact that they would be eligible if not for their newly arrived migrant status.  We believe that the Senate did not give due regard to the potential impact of precluding migrants from Special Benefit during debate on the legislation, partly due to the protracted nature of its passage.

1.7
We believe that the concept of imposing a newly arrived resident’s waiting period on Special Benefit payability is fundamentally anomalous, and that because of this, application of the newly arrived resident's waiting period legislation places migrants in a Catch-22 situation where the denial of benefits makes it impossible to seek work, and impossible to undertake programs that would reduce their disadvantage in the labour market.

1.8
It should be noted that the case studies in this paper are actual cases, with some details changed merely to protect confidentiality.  Most of the cases are drawn from the Sydney metropolitan area, and it should be noted that migrants settling in other regions of NSW face further problems due to limited access to Commonwealth and State funded programs targeted to migrant settlement.

1.9
These case studies were selected not because they are particularly extreme examples of what can occur, but because they are representative of the extreme hardship faced by the small percentage of migrants who cannot find work and have no means of support.  We could have included many more.  Without exception, any case of denial of Special Benefit to someone with absolutely no means of support is alarming.  

1.10
We propose that this paper be read in the light of the findings of the research project recently conducted by the Ethnic Communities’ Council of NSW Inc., released in December 1997.  That research provides concrete evidence of the extent to which the imposition of the two year newly arrived resident's waiting period hinders and delays migrants’ job-seeking efforts and settlement in the community.  (The findings are presented in a paper entitled Newly Arrived Migrants and the “Two year Waiting Period”, available from the ECC, by ‘phoning 02 93190288.)  We submit that the extension of the newly arrived resident's waiting period to Special Benefit was misguided, and that Special Benefit be again made available to all people who have been extended the right to reside in Australia.

The legislation

2.
How the legislation operates

2.1
The basic qualification criteria for Special Benefit are contained in s.729 of the Social Security Act, which provides, inter alia, that a person is qualified for Special Benefit if the Secretary is satisfied that they are “unable to earn a sufficient livelihood because of age, physical or mental disability or domestic circumstances or for any other reason”.  This means that anyone (including a migrant to whom the newly arrived resident's waiting period applies), who is in financial hardship without an adequate means of support, and no alternative Commonwealth income support options, qualifies for Special Benefit.  Hence, Special Benefit is the fundamental Social Security safety net payment.  

2.2
It is significant that the s.729 criteria for Special Benefit sits well with Article 25 of the Universal Declaration on Human Rights, which states that,

“Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.”

2.3
If newly arrived migrants were subject only to the s729 criteria (as they were prior to 4 March 1997), the spirit of the Universal Declaration would be satisfied.  However s732(1) of the Act, introduced from 4 March 1997, provides that Special Benefit is not payable to a migrant who is subject to a newly arrived resident's waiting period.  Unless exempt (ie., unless they are, eg., a refugee or a family member of a refugee),, any migrant who arrives in Australia or is granted permanent residence on or after 4 March 1997 (whichever is the later), is subject to the newly arrived resident's waiting period for Special Benefit.  S739A(7) of the Act then provides that this newly arrived resident's waiting period does not apply if, in the Secretary’s opinion, 

“…the person has suffered a substantial change in circumstances beyond the person’s control.”

2.4 Departmental policy is to interpret s.729A(7) as requiring there to be a causal link between a claimant’s hardship (ie. their qualification for Special Benefit, being their lack of a “sufficient livelihood”), and a “change of circumstances”.  Further, the Departmental interpretation is that the “change of circumstances” must generally have occurred since the claimant’s arrival in Australia.

Australia’s human rights commitments

2.5
We appreciate that during debate on the newly arrived resident's waiting period legislation in the Senate, some consideration was given to whether extending a newly arrived resident's waiting period to Special Benefit would contravene our obligations under International Covenants to which we are signatory.  It was apparently accepted that the legislation would not be in contravention of those Covenants.  We believe that now we are seeing the impact of the legislation in individuals, it is apparent that it does contravene the International Covenant on Civil and Political Rights, as well as The International Covenant on Economic, Social and Cultural Rights.  There are a few  Articles which would appear to be particularly problematic.

2.6
Article 26 of the Covenant on Civil and Political Rights states that,

“All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.  In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, ……national or social origin, property, birth or other status.”

2.7
Article 11 of the Covenant on Economic, Social and Cultural Rights states, inter alia, that parties to it,

“…..recognise the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing……”

2.8
Despite the fact that a person in dire hardship clearly satisfies the Special Benefit qualification criteria, Special Benefit is not payable to that person unless s.739A(7) of the Act is satisfied.  Thus, the only real distinction between it and the qualification criteria, is the condition that a migrant must have “suffered a substantial change in circumstances” in order for the payment for which they qualify to be payable.  Thus, whilst s.729 of the Social Security Act (the qualification criteria), meets Australia’s international human rights commitments and obligations, the additional proviso of requiring a “change in circumstances” is problematic.  In our view, it clearly discriminates against newly arrived residents on the grounds of their newly arrived “status”.  Due to that discrimination, many new migrants are now unable to access fundamental rights to “adequate food, clothing and housing”.

2.9
This means that newly arrived residents no longer have rights which most Australia residents, and prospective migrants, would perceive as fundamental in a country like Australia.

Prospective migrants’ awareness of the change

2.10
We have encountered, and attempted to assist, many migrants in hardship who are refused Special Benefit on the grounds that either they were in financial hardship upon arrival in Australia, or that their hardship was inevitable due to their failure to adequately research and plan for living costs in Australia.  Many of these clients applied for permanent residence in 1994, 1995 or 1996.  Some were advised in the Department of Immigration and Multicultural Affairs’ letters advising of the grant of permanent visas of the proposed introduction of a two year waiting period for Social Security payments, but were not informed of the passage of the legislation on 4 March 1997.

2.11
This issue has been raised with the Minister for Immigration and Multicultural Affairs, and with Departmental staff of both the Department of Immigration and Multicultural Affairs (DIMA) and DSS.  We have provided a number of examples of Australian Embassies and High Commission offices erroneously advising in permanent residence grant letters, of the “intended” extension of the newly arrived resident's waiting period from six months to two years, well after the passage of the legislation on 4 March 1997.  These letters make no mention of the fact that new migrants in dire need may not be able to secure any type of Social Security payment.  

2.12
We have been assured on several occasions that the form letters have been amended, only to discover clients with similarly erroneous letters issued after the assurance was given.  DIMA has again recently assured us that the problem has now been resolved.  Clients from India and Bangladesh, most notably, describe embassies and other foreign post offices as “fortresses” or “post offices”, where paperwork is exchanged under glass or metal barriers, and where personal attendance for anything other than submission or collection of documents is actively discouraged. 

2.13
Whether or not the problem with the letters has been resolved, no regard has been given to individual clients’ misapprehensions regarding the availability of Social Security payments in Australia in the event that they do not find work before their funds run out.  Given current Departmental interpretation of the legislation, such factors hold no relevance.  Decision-makers purely look for a “change in circumstances” since arrival,  such as withdrawal of a job offer which was made before the person’s arrival, or a prolonged illness which first arose after the person’s arrival.  No regard is given to misapprehensions regarding the length of time it would take to secure a job, or the cost of living in Australia, or the availability of Social Security payments whilst studying English. 

2.14
The result is that we have had clients facing destitution who cannot secure Special Benefit because their destitution is not regarded as having been caused by a change of circumstances since arrival in Australia.  They are told, ironically, to reclaim if they suffer a change of circumstances.  They ask us what they have to suffer to get help.

Intended versus actual impact of the Special Benefit legislation 

2.15
It could be argued that whatever the flaws in the legislation, and however it stands in terms of international law, it is being applied as Parliament intended, ie, that it was intended that access to income support be made more difficult for migrants, and this is precisely what we are now seeing.  It was apparently intended that prospective migrants without the capital to survive for up to two years until work is found should be sent a strong message not to come to Australia without a firm job offer, or alternative means of support, such as family or friends.  They should be prepared to self-support immediately.

2.16
Prior to the 4 March 1997 introduction of the two year waiting newly arrived resident’s waiting period, community agencies assisted a steady stream of clients affected by the former six month newly arrived resident’s waiting period.  Many organisations disagreed with the imposition of any waiting period for newly arrived migrants on the grounds that the right to access Commonwealth income support and associated labour force and training programs is essential to a person’s settlement in the Australian community.  The preserved right to secure Special Benefit if in hardship meant, however, that agencies were able to assist people in difficult situations.  If Special Benefit were refused to a person under the available funds test, the client would be able to reclaim Special Benefit once those funds were depleted.

2.17
This meant that the situation for individuals in hardship was a relatively short-term one, and it was generally understood that Special Benefit was available in the absence of any alternative options.  Even if a migrant in difficult circumstances was denied Special Benefit, or failed to claim it due to a misunderstanding or ignorance, charitable organisations, Migrant Resource Centres, and Welfare Rights advocates, were able to offer advocacy to access Special Benefit and other entitlements.  Referrals to charitable organisations could also be made for short-term material relief, and referrals back to DSS often resulted in the grant of Special Benefit.  The Department of Housing (NSW) could provide emergency, short-term accommodation.

2.18
Such short-term assistance could be offered by charities, because there was a guarantee of Commonwealth income support if a migrant client could not find work, had run out of funds, and no alternative means of securing a livelihood.

2.19
We believe that the situations currently being faced by individuals denied Special Benefit were not envisaged, and that due regard was not given to the potential impact of the denial of access to Special Benefit on migrants’ capacity to settle here.

2.20
We believe that it cannot have been intended that the Special Benefit newly arrived resident's waiting period legislation would effectively preclude those migrants who have come to Australia in the mistaken belief that they are welcome here, and who now find themselves without any means of support.  The only rationale for such a policy would be to punish those migrants who had, for whatever reason (naivete or some quite reasonably acquired misapprehension), arrived here without the means to self-support.  Such a policy rationale would be contrary to the Government’s stated intentions to preserve the Social Security safety net.  It would send a message that newly arrived migrants are somehow a special group in the community deserving of destitution.  We cannot accept that such thinking was behind the introduction of the legislation.  Despite their experiences here, migrants with no means of support are generally not in a position to return to their countries of origin; would be ashamed to return home; usually have no wish to do so; and are not in a financial position to do so.

3.
Cross portfolio issues

3.1
In recognition of the range of settlement issues new migrants can confront, Commonwealth and State government funded programs have been developed to facilitate migrants’ settlement.  The most fundamental of these is the DIMA-funded Adult Migrant English Program (AMEP), which funds the Adult Migrant English Service in its provision of English classes for migrants without functional English skills.  Because it is recognised that early functional English acquisition is essential for effective job-seeking and settlement, migrants generally must register with the AMEP within three months of arrival, must commence classes within twelve months, and complete the program within three years.. Completion involves 510 tuition hours, or acquisition of functional English, whichever comes first.  Tests for functional English are given as part of the immigration assessment process for applicants under the skilled migration program, and successful applicants for independent (unsponsored) migration, must pre-pay the fees before final approval is given.  

3.2
The Commonwealth government also funds, via the Department of Employment, Education, Training and Youth Affairs (DEETYA), the Special Intervention Program (SIP), which provides English literacy courses for migrants.  (Unfortunately, the SIP is being abolished prior to the introduction of new employment assistance arrangements in May 1998, and it is unclear whether migrants without a Social Security income support payment will be able to access any program which replaces it.)  In NSW the State government funds the Skillmax Program, which is geared toward enhancing the employability of migrants with overseas qualifications (via classes and work experience),  at a level commensurate with their experience and qualifications.

3.3
What must be recognised is that income support is crucial and fundamental to a new migrant’s capacity to search for work and participating in these beneficial programs. 

3.4
We are particularly concerned that the new employment services arrangements, to be introduced from May 1998, will exclude migrants without income support from even basic levels of assistance by way of referring to job vacancies.  We are aware that this preclusion is the subject of some concern within DSS and DEETYA, and that the NSW Migrant Employment Taskforce will be making submissions in this regard.  We believe that the exclusion of this most disadvantaged group of migrants, ie, those without any means of support, was an oversight and will be reversed.

3.5
It is essential that the Government, across portfolios, acknowledges that the process of settling in a new country is a costly, stressful and traumatic time for most migrants, particularly for people from developing countries who often arrive here to reside without ever having been to Australia before.  People from countries such as Bangladesh, India, Egypt and Jordan tend to spend most of their savings on the immigration application process (ie., for medicals, English tests, AMEP English tuition fees), and are left with little left over for airfares.  They do not have the means to holiday in Australia so as to determine the standard of living and job markets.  It is simplistic to regard people arriving here for permanent residence with little other than a suitcase of clothes as naive gamblers.  Even if that analysis were accurate, it is not only inhumane but also counter-productive to deny migrants access to income support when they have made a decision from which there is no return.

4.
Further flow-on effects 

4.1
The Government should now acknowledge that the inclusion of Special Benefit as a payment subject to a newly arrived resident’s waiting period is effectively marginalising many newly arrived migrants, and that the policy is counter-productive in several respects.  Some of our clients are at risk of permanent marginalisation, before they have had a chance to make a concerted effort to secure employment.  Some end up caught in an endless loop of referrals to charities for inadequate short-term relief; some are compelled to seek untaxed, cash employment as the only option for securing ongoing means of support.  Others, particularly women, are becoming enmeshed in abusive situations.  These people arrived in Australia full of optimism and pride at being invited to live and work in such a strong democracy.  To deny people in such a vulnerable position access to income support when they need it, has devastating consequences both personally and socially.  

4.2
Whilst inability to access adequate food and shelter is certainly the most critical  consequence of extending a newly arrived resident's waiting period to Special Benefit, there are other significant flow-on effects, which interfere with a new migrant’s capacity to settle and find permanent employment.

4.3 Newly arrived migrants without either a Social Security income support payment or Family Payment are precluded from entitlement to Health Care Cards for two years.  This means that despite being eligible for Medicare, those without funds cannot purchase prescribed medications due to the prohibitive cost.  Many of our clients who are in hardship are experiencing physical and psychiatric health problems, and their distress at their situation clearly exacerbates these conditions.  Charities are barely able to assist such people with funds for food, let alone for pharmaceuticals.

4.4 Unless a person is in receipt of a Social Security income support payment, or is a full-time student, they are ineligible for NSW Transport Concessions and must therefore pay full fares for public transport.  In NSW, transport concessions are generally targeted to employment seeking activities, or disadvantage.  Hence, job-seekers, full-time students, sole parents, the sick and people with a disability are eligible for transport concessions.  Generally, the short-cut means test used by State authorities is to require that the person be on a Social Security income support payment, at the maximum rate, or show proof of full-time enrolment in a course of study to be eligible for the concession.  Thus, migrant jobseekers can only access concessions if on benefit or undertaking a full-time course– meaning that those subject to the greatest disadvantage, the new arrivals without funds, are further disadvantaged.

4.5 This is an impossible situation for clients with limited or no funds.  As funds are depleted, they cannot afford to travel to English classes, and our clients tend to defer attendance until they are able to find some work.  If permanent full-time work is found, class attendance is difficult; and if casual work is found, the tendency is to work as many hours as possible before it dries up.  New migrants are thus forced to juggle and continuously reassess priorities in an effort to provide for themselves and their families.

4.6 Once funds have completely run out, people with no income, or cash, or use of a car, cannot get to interviews for emergency relief, and cannot get to Centrelink interviews to appeal the refusal of Special Benefit.  People in this position generally walk wherever they can, borrowing money from friends and acquaintances.

4.7 New migrants with small children face an additional barrier to effective job-seeking.  Imposition of the newly arrived resident's waiting period should not necessarily affect migrants with young children in terms of accessing Child Care Assistance (CCA), because eligibility is dependent on Family Payment eligibility (not eligibility for an income support payment).  However, due to misinformation in the wider community, prospective clients are often told that they are ineligible to claim because they are subject to a newly arrived resident's waiting period.

4.8 Migrants with small children juggle their time between seeking out assistance from charities, AMES/Skillmax commitments, casual work, job-seeking and child care. Even if correctly informed regarding the availability of CCA, many new migrants of NESB tend not to utilise mainstream, formal children’s services, for a variety of reasons.  Ignorance of child-care options, as well as cultural, linguistic and religious barriers often exist in services such that they are difficult for new migrants to access – particularly where the family is dealing with the strain of trying to secure an income.  Community agencies in Sydney can assist migrants access appropriate care, but the strain of job-seeking without any means of support generally means that seeking out such advice and assistance is of low priority.  In our experience, couples generally opt for the wife to provide full-time care for under school-age children, while the husband concentrates on job-seeking and training/education.  This is detrimental in terms of both the wife’s and the children’s settlement in the Australian community, as migrant women in this situation can become home-bound and isolated from the community.

4.9 Removing the newly arrived resident's waiting period for Special Benefit would certainly not in itself address all these issues regarding entitlement to assistance with health, transport and child-care costs, but at least hardship would be alleviated for those most in need.

5.
Impact on Community Agencies

5.1
The extension of the newly arrived residents waiting period to Special Benefit has placed great pressure on charitable organisations to provide long-term material support.  This is despite the fact that these agencies are not set up to provide long-term relief in the absence of Commonwealth income support.  Charities such as the Salvation Army and the St Vincent de Paul Society report that in suburbs with a high migrant population, they are regularly approached by people affected by the newly arrived residents waiting period seeking material support.  These organisations, like other charities, are established to provide emergency relief, not permanent income support.  They operate on the assumption that access to Commonwealth income security is a right, not  a privilege, and do not have the means or the political will to provide income support to migrants who cannot find work, or who need assistance while undertaking AMES or Skillmax courses.  The newly arrived resident's waiting period was extended to Special Benefit with apparently no due regard to the capacity and preparedness of charities to provide such long-term relief.

5.2 The Red Cross reports that many clients are inappropriately referred by Centrelink, charities, and community organisations, due to the misapprehension that assistance can be offered under the Asylum Seekers’ Assistance Scheme.  No assistance can be offered by the Red Cross, however, other than referral on to yet another agency, which may well be unable to provide any assistance at all other than further referrals.  The consequence is that people affected by the newly arrived resident’s waiting period are shunted from agency to agency in the hope that next agency may be able to offer minimal assistance.  This is degrading for the individuals and families concerned, resource intensive for the agencies’ workers, and costly.  Yet, although an agency may be unable to offer material assistance due to funding constraints, clients without any cash at all cannot be sent back on the referral roundabout penniless.  Agency and Welfare Rights workers report giving such clients cash from their own pockets and the office kitty in the absence of any other means of providing relief.

5.3 Workers in NSW community organisations and in the National Welfare Rights Network report that dealing with newly arrived migrants who have been refused Special Benefit despite dire hardship, is both distressing and frustrating.  Other Social Security problems are generally solvable to some extent, and even if not, people are not left destitute.  We can help a person with a $20,000 Social Security debt due to fraud negotiate a repayment rate that will not leave them in hardship; and we can organise intervention for a young person with a psychiatric disability whose Social Security unemployment payments have stopped.  Advising a migrant who is destitute and totally shell-shocked due to their experiences since arrival, that without work they will have no means of support for up to two years is extremely distressing.  We are at a loss to answer clients’ questions as to how they  can seek work without any income for food, fares, stationery, and stamps.  We can do little other than assist them with appeals, and refer them on to yet another charity.

6.
The skilled migration program

6.1
It is clear that the newly arrived resident's waiting period does not sit well with the skilled migration program.  For example, despite having declared minimal available funds on applying for a permanent visa, and despite having skills which are not particularly saleable in Australia, we have advocated for several Bangladeshi agricultural scientists who arrived here believing that their skills were sought after because of a perceived need to further develop Australia’s agricultural sector.  These, of course, are misconceptions, but quite reasonable ones for people with limited means of establishing the real situation in Australia, until arrival.  Such applicants for permanent residence put much faith in the fact that they were invited here to live despite limited funds.  They draw the reasonable conclusion that there is a pressing need for migrants with skills - not necessarily for migrants with the capacity to self-support immediately.  

6.2 A typical situation is where a skilled migrant from a developing country brings limited funds (but representing years of savings), say between A$500 and $3,000, to Australia.  They may be totally unaware of the introduction of the two year newly arrived resident’s waiting period, and believe that they will  find work of some type easily – within a few weeks.  Their experience of the migration process may in fact have fed that misapprehension.  All skilled migrants we have interviewed quite reasonably state that they had perceived Australia as having issued an invitation to skilled individuals to seek Australian residence because of a shortage of skilled workers here in particular areas, or in particular professions.  Many professional people in countries such as India, Bangladesh and Sri Lanka have been educated in English and perceive this to enhance international employability.  Particularly in India, with its colonial history, Australia’s skilled migration program represents the means by which professional and personal aspirations can be met.

6.3 Our clients state that upon being accepted under the Program, they felt “honoured” to have been granted a permanent visa, and that they had been “invited” to Australia to take up residence.  They believed that skilled people such as themselves were being actively encouraged to seek to migrate here.  They quite reasonably concluded that as no scrutiny was given by DIMA to the amount of capital they would be able to bring with them to Australia, arriving in Australia with limited funds and no pre-arranged job, was not a particularly reckless thing to do.  They had revealed the amount of their savings on the permanent residence application, and they had been granted permanent residence in spite of this.  Similarly, immigration officials in countries such as India, with limits on currency taken out of the country by emigrants, were aware of those limits, yet they were readily granted permanent residence on the strength of their qualifications and employment history.  Further, the impracticality of applying for, let alone securing, a permanent position here before immigrating is obvious.  Generally, only people already employed by a multi-national company or in another English speaking country, are in a position to secure a permanent position in Australia prior to arrival in Australia.  It is thus apparent that successful applicants for permanent residence under the skilled migration program have reason to conclude that they have been sought out because of valuable skills, and that lack of capital is not an issue.  Given those beliefs it is not unreasonable to expect that there are programs in place once they arrive here to maximise their chances of finding work as quickly as possible.  Those with the most realistic expectations assess that they may take a few months to find work in their professional field but that they would be able to secure unskilled work in the meantime.

6.4 Migrants coming out under the independent skilled category are in a particularly vulnerable position, as they have no sponsor.  Most skilled migrants expect to gain employment fairly quickly because of their work skills and qualifications, but those who are forced to claim Special Benefit have been unable to find work.  Even if qualifications are recognised here, employers are reluctant to employ people without work experience in Australia.  Such people are often advised by employment advisers (at the CES/Centrelink, or at the AMES, or at Migrant Resource Centres), that they will find it extremely difficult to compete for skilled work here without any local experience. 

6.5 In the event that they cannot find work, they claim Newstart Allowance and Special Benefit.  Newstart Allowance is refused, as there is no discretion to pay it;  Special Benefit is refused because their lack of sufficient livelihood is considered to be due to their failure to bring sufficient funds to survive a potential two year waiting period, rather than due to a “substantial change in circumstances beyond their control”,  since arrival in Australia.

6.6 The legislation is clearly anomalous, and a catch-22 applies.   If that person then secured permanent, full-time work but is subsequently retrenched, their hardship can still be attributed to bringing insufficient funds to Australia.  Further, if they save during their employment, they will be refused Special Benefit due to the short-term available funds test, which precludes grant of Special Benefit to people with cash on hand in excess of the amount equivalent to the maximum amount of benefit (and Family Payment, if applicable), that would be payable to them for a fortnight.  Thus, once those savings are expended, they are back at square one.

6.7 The Skillmax program is able to organise unpaid work experience for newly arrived migrants, but participants need a means of support while in the program.  We are advised that people whose funds have run out are dropping out of these programs, and new enrolments are dropping.  In the absence of Social Security assistance, new migrants’ time and energies must go into finding any type of work – skilled or unskilled; taxed or untaxed – in order to survive.

6.8 Independent skilled migrants are in particular difficulty where they have no friends, family or support in Australia and they cannot get employment.  It is crucial to appreciate that many new arrivals have absolutely no contacts in Australia and few possessions.  They literally have no-one on whom to rely, believing (with some foundation), that in the event that work is not found quickly, they will get support and assistance under government programs.  They are at risk of quickly becoming destitute, or being forced to take unskilled and poorly paid work, often for cash and untaxed, out of necessity.  This means that their specialist skills which should be benefiting Australia (this being the rationale of the skilled migration program), are being wasted.  They quite reasonably fear that the longer they go without acquiring work in their skilled area, the less likely that they will ever be able to utilise their skills here, and they see participation  in programs such Skillmax as the ideal means of acquiring local experience, and of demonstrating their skills to an Australian employer who can then provide a reference, if not a job.  Skillmax outcomes show such perceptions to be sound, with 85% of survey respondents securing work within six to nine months of course completion.  Of those respondents employed, 65% had work at the same occupational level as in their country of origin.  (Findings of survey of students attending Skillmax in 1993/1994.  Survey undertaken in 1994 by Karen Banfield as part of MA, TESOL, research.)

6.9 For our clients, dropping out of government programs targeted to improving their long-term employability is a source of despair and shame.  Contrary to the myth bandied about by those in the community who perceive migration to be a problem, skilled migrants come here to apply their skills, not for an easy life on Social Security or working for cash.  If they had not been successful in their fields in their countries of origin, they would not have been offered places under the skilled migration program.  They are devastated to feel that they are failing so soon after arriving, and that they have made a huge mistake.  Most of our clients report they are so dismayed and ashamed that they cannot let their relatives in their home country know of their desperation.  They cannot understand how they can have been expected to undertake programs such as AMEP English and Skillmax without any income support.
6.10 If migrants with limited funds do not have employment and cannot receive benefits, they face homelessness shortly after arrival.  It is impossible for newly arrived migrants to secure private rental accommodation if they do not have evidence of a permanent income.  Private estate agents and landlords are reluctant to rent to anyone without evidence of income.  This problem is greatest in cities like Sydney where private rental housing is most expensive and difficult to obtain.

6.11 For migrants without income support, long-term public housing is not an option in NSW.  Emergency accommodation is also generally denied to migrants without children, it not being viable to provide such “emergency” support for a period that could be as long as two years. 

6.12 The situation for families with children, who thereby receive Family Payment, tends to be somewhat different as at least there is some income.  For those without children charitable assistance is the only means of relief.  If emergency accommodation is found, conditions are not conducive to finding work, and are extremely distressing for people with no social network or supports here.  We have had numerous clients who have been forced to resort to approaching someone in the street who appears to be of the same ethnic origin, eg., a fellow Indian.  It is astonishing that complete strangers open their homes to disoriented and distressed new migrants.  Individuals forced to confront the impact of the denial of Social Security to new migrants express dismay at the lack of Commonwealth assistance to new migrants heading for homelessness.

7.
Case studies – skilled migrants

7.1
Most of the following case studies outline the hardship being experienced by clients who have been unable to secure Special Benefit because they are not regarded as having suffered a “substantial change in circumstances” since arrival in Australia.  We have included studies of clients who have recently been granted Special Benefit, but it is important to appreciate that for many of our clients this has been a long haul.  Several of our clients were only granted Special Benefit after lodging claims for a third time, after losing work, or after their health deteriorated to the point that was accepted that they are suffering a long-term illness which prevents them working.  Such clients, without fail, comment that now they will be able to properly concentrate on finding work, improving their English and undertaking programs such as Skillmax. 

Case study 1

7.2
A family arrived in May under the independent skilled category.  They were approved for permanent visas after 4 March 1997, but their permanent residence approval letter incorrectly referred to a six month newly arrived resident's waiting period, and made no reference of its extension to a wide range of Social Security payments.  They have good English language skills, but had no contacts or support upon arrival in Australia.  The wife was pregnant on arrival here – her first child.  Without a source of income no-one has been prepared to rent them accommodation, even when they offered three or four months rent in advance (their remaining funds), and they were forced to stay in the already crowded flat of a former colleague of the husband.  They were very anxious that they would not have somewhere to live when their child was born.  Fortunately, after three months of intensive job searching, the husband found employment - two weeks before the baby’s arrival. 

7.3 A predictable response to these clients’ experience is that particularly given the wife’s pregnancy, their decision to migrate to Australia was an extremely rash one, and that they must take personal responsibility for the consequences of that rashness.  It is important to understand, however, that this couple applied for permanent residence under the skilled migration program in early 1995, and that the 1997 approval of permanent visas was somewhat of a surprise to them.  Given the requirement that they take up the offer before the end of July, and the fact that the offer represented the culmination of their personal and professional aspirations, it is understandable that the young couple perceived it to be a “now or never” situation.

7.4
Whether or not their decision was rash or irresponsible, the question is whether they should have been placed in the position of intense fear for their welfare, and that of their unborn child, particularly due to their ineligibility for a Health Care Card.  Had the husband not found work, they would still be without income support.

Case study 2

7.5
A single mother arrived in Australia recently under the skilled category and was unable to find work immediately.  The people she was living with when she first arrived were unemployed, and they forced her to leave their house.  This left her and her child in a desperate situation, as she was ineligible for benefits other than Family Payment for two years. She found whatever casual work she could through the CES, and found a room to rent in share accommodation, which is not suitable but she has no alternative.  She pays the rent with her Family Payment, but because she cannot receive benefits, she is also denied access to employment training programs, and without a transport concession card she must pay full fare on public transport.  Without access to labour market programs targeted to migrants, she does not see how she will ever get a permanent job, much less a job in which she applies her skills – the skills due to which  she was invited to live in Australia.

Case study 3

7.6
A married couple arrived from Egypt having applied for a visa in the independent category in 1995.  They were not granted a visa to come to Australia until late 1996.  In that time they saved as much money as they could, and were under the impression that in the event that they could not find work immediately, they would have to wait six months before they were entitled to receive any Social Security payments.  This impression was given to them by the Australian Embassy in Cairo.  They have correspondence that can confirm that understanding.  The husband has skills that were recognised as appropriate qualifications for which he could migrate to Australia.  However, after being granted the visa he was told that, although technically he is qualified to practice in Australia, he would need to undertake a familiarisation course to attract an Australian employer.  This information came to him after he had spent about $7000 in order to migrate to Australia.

7.7 While arranging to come to Australia, they reached  an understanding with a relative (an aunt) in Australia, who agreed to assist them.  Soon after the family arrived in Australia, the Department of  Housing (NSW) informed the aunt that the family could not live in her home.  Accordingly, the family had to leave the home of the aunt and find alternative accommodation, which they had not factored into the cost of moving to Australia.  Around the same time, the husband’s father in Egypt died.  This meant that the financial help they could have expected to receive from their family in Egypt was no longer available.

7.8 The family of two adults and one three year old child are currently living on Family Payment of $166 per fortnight.  The family have completely depleted all their funds since coming to Australia.  They have lost all contact with the aunt, they have no money or assets, and the husband is finding it extremely difficult to do his course, apply for work and attend interviews, due to financial constraints and anxiety.

Case study 4

7.9 A couple were granted permanent residence in February 1997, under the skilled migration program.  They arrived in Australia in April 1997 with their 2 young children, two and a half years after applying for permanent residence.  They were unaware of the introduction of the two year waiting period, and were advised by the Australian Embassy at which they applied for permanent visas, that they would be paid a Social Security benefit while attending AMES English classes.  They were required to pay for the AMES classes prior to departure from their home country. 

7.10 Their AMES fees and tickets costs totalled approximately A$10,000.  They brought between A$2,000 and A$3,000 with them to Australia – this representing the remainder of their savings and proceeds of the sale of their belongings.  They arrived here to find that despite applying for any type or work, they were refused due to both poor English, and lack of local work experience.  They commenced AMES classes in late July, only to find that Social Security benefits are no longer payable during AMES attendance during the first two years of residence in Australia, unless Special Benefit can be paid.
7.11 Having been refused Special Benefit, the couple’s only income is Family Payment, with which they pay rent - leaving them nothing for food and other expenses. St Vincent de Paul’s provided them with a mattress – they had been sleeping on the floor. They cannot envisage how they can continue to pay for travel and other expenses associated with the AMES courses for which they were required to pre-pay, and which are essential for their employment.  They cannot afford public transport without charitable support (as they ineligible for Transport Concession Cards unless they are granted a Social Security payment).  Our clients do not have the means to return to their home country, and their situation is beyond their control, yet the current legislation precludes them not only from Special Benefit but also from the range of entitlements which attach to it – entitlements which are essential to their job-seeking.  They appealed the decisions not to pay Special Benefit to the Social Security Appeals Tribunal, and the Tribunal decided that payment should be made to them due to its acceptance that they were incorrectly advised regarding the availability of support while studying English.  

7.12 The Department has appealed the Social Security Appeals Tribunal’s decision to the Administrative Appeals Tribunal, on the grounds that any change in circumstances suffered by the clients occurred prior to their arrival in Australia.  Our clients describe themselves as being in despair.

Case study 5

7.13 A Bangladeshi man was brought to the Welfare Rights Centre by the man with whom he was staying.  The Bangladeshi man was clearly very under-nourished, and presenting as deeply depressed. 

7.14 The man, an engineer, had come to Australia in the mistaken belief that that given his status as a “skilled migrant”, whose qualifications and employment background had been closely scrutinised by the Australian authorities, work would be quite easy to find here.  He had therefore brought only a few hundred dollars with him – the remainder of his savings after the costs of migrating.  He quickly realised he had been mistaken and ran out of money. He was offered accommodation by a fellow Bangladeshi he chanced to meet, moved in and fell into depression.

7.15 When he was brought to Welfare Rights Centre, his friend advised that his lodger was not eating, and would spend a great deal of time curled up on the floor in the corner of his room “crying like a child”.

7.16 The Welfare Rights Centre assisted this client at the Social Security Appeals Tribunal, and he won his appeal on the grounds that his depression and malnutrition constituted a “change in circumstances” suffered since his arrival in Australia.

7.17 The Welfare Rights Network, charities and community organisations have many other clients precluded from Special Benefit due to the newly arrived resident's waiting period who are under-nourished and depressed.  Under the legislation they need to reach the point where their inadequate nutrition borders on malnutrition, as it seems that only then does it constitute a long term illness constituting a “substantial change in circumstances beyond (their) control”, which has arisen since their arrival in Australia.

Case study 6

7.18 A couple arrived in Australia from Moscow in April 1997, with their son. They were extremely optimistic about establishing a new life here, having experienced much hardship over the past few years.  They were in an extremely difficult situation in Moscow, having fled Uzbekistan to escape civil unrest.  

7.19 After undertaking medical and English tests, the couple was advised of the grant of permanent visas early this year.  In the belief that they could be assisted with flight costs to Australia, they forfeited their Russian citizenship (a requirement for Russian emigrants).  They were then advised that in fact no assistance could be offered for travel costs and that all their savings would be spent on flights to Australia, and they would have no capital to establish themselves in Australia.  The potential problems they would face in Australia seemed insignificant compared to the problems associated with the lengthy difficulties of reapplying for Russian citizenship.  Without those papers they could not work or lease a flat in Moscow. It was too late to review their decision to migrate.  Despite their best efforts, neither of these people has found work in Australia. They, like many migrants coming to Australia, decided to apply for permanent residence because they believed they had useful professional skills as engineers.  They heard of Australia’s skilled migration program, and applied in the belief that approval would only be given if they had good prospects for working here.  They have also discovered that the ten minute, “telephone English tests” which they passed in Russia were totally unrealistic.  They are now attending English classes, having been advised by Centrelink that they cannot expect to find any type of work without improving their English.

7.20 They have been refused Special Benefit, and send their son to school with bread only for lunch, for want of money for food.  Their only income is Family Payment.  They cannot go back to Russia; and their inability to feed their child properly is a source of increasing despair.

8.
Sponsored migrants

Employer sponsorship

8.1
Departmental policy allows payment of Special Benefit where a sponsored person’s relationship with their sponsor has broken down for reasons beyond their control, or where, for example, the sponsor’s business closes down.  There is, of course, potential for employers with sponsored employees to abuse the relationship, due to new migrants’ generally poor understanding of their rights and entitlements as employees.  However, anyone in such a situation is unlikely to come to our attention, or to seek the assistance of a trade union or solicitor.  The fact that people in abusive situations do not have a clear right to a Social Security entitlement only complicates the situation and entrenches the abuse.

Family sponsorship

8.2
Members of many communities feel a cultural obligation to sponsor a relative if asked, even if they have inadequate means to provide that material support.  Consequently, sponsored migrants can feel ashamed that they are a burden on the sponsoring household.

8.3 The relationship between the sponsor and the new migrant can thus be a difficult one, and likely to break down over time, particularly if the person is unable to find employment and becomes a burden on the sponsor family.  There is no way the sponsor can be legally forced to honour their agreement, and sponsors are not required to show a capacity to support the applicant for permanent residence for approval to be given.  If they stop supporting the new migrant within the newly arrived resident's waiting period, the sponsored person is left with no money and no support.

8.4 Our organisations have advocated for many sponsored clients who have simply been forced to leave the sponsor’s home, or the sponsor has stopped feeding them.  DSS policy guidelines certainly provide for payment of Special Benefit in some such situations, as it is accepted that this constitutes a “substantial change of circumstances beyond the (sponsored person’s) control” since their arrival in Australia, but there is a great deal of confusion amongst both Departmental staff and in community agencies as to the application of this policy.  At times there is also an underlying suspicion that there has not been a genuine breakdown in the family relationship, which can cause undue delays in claim processing for people in tenuous situations.  Many people continue to live in desperate situations without approaching Centrelink, due to a belief that there is no hope of Social Security assistance for at least two years.  Others seek advice from Centrelink, but are deterred from claiming, or do not pursue claims due to the fear of repercussions should their sponsor be contacted for verification of the domestic situation and the withdrawal of support.

8.5 In some instances, where the sponsored migrant is unable to seek or secure employment, they have been forced to work as unpaid servants in the home of the sponsor, or work as  very poorly paid employees in the business of the sponsor.  This is dangerous because these people are completely reliant on the sponsor for survival.  With no knowledge of our system, sponsored migrants are in a vulnerable position.  They are unlikely to complain to authorities, even if they were able to establish to whom a complaint could  or should be made.  The newly arrived resident's waiting period for Special Benefit places migrants at greater risk of becoming entrenched in extremely abusive situations, and DSS’/Centrelink’s failure to adequately publicise the availability of Special Benefit for people seeking to escape an abusive situation exacerbates this. 

9.
Case studies – sponsored migrants

Case study 7

9.1
A woman was sponsored by relatives.  When she could not find employment and became a burden on the household, she was forced to work and cook for the family.  She received no money, as her work was regarded by the family as payment for accommodation and food.  She effectively became the household’s unpaid servant, under their control due to her dependence on them for food and shelter, and unable to establish herself in the community.

9.2 If the woman left the family, sought refuge elsewhere and claimed Special Benefit, she would be entitled – provided that Centrelink were to accept that her situation with the sponsoring family one was abusive.  

9.3 The fact that her eligibility is not clear-cut and certain means that she cannot confidently leave the situation, however, and while she remains with the family payment cannot be made.  Denied Social Security support, and the financial independence that would allow her to access other community assistance to secure a job, this bound servant status is likely to last for at least two years.  After two years of this situation it is in fact highly unlikely that she will ever be in a position to properly participate in the community.

Case study 8

9.4 A woman was sponsored by her sister for permanent residence.  Soon after arrival, it became apparent that she had been brought to Australia as an unpaid housekeeper, and to care for her mother, who has dementia.  The situation is an extremely abusive one.  The client has been subjected to domestic violence, and has been locked out of the house as punishment for what is perceived as disobedience.  The client claimed Special Benefit, but was refused.  There was no investigation of the domestic situation.

9.5 Most importantly, had the family been able to organise migration under the category of “special needs”, due to the mother’s need for a carer, the sister would be exempt from the two year waiting period and would have the basic independence that independent financial security brings.

9.6 The domestic situation in a case such as this would only be disclosed if the client is aware of its possible relevance, which is unlikely in the case of a newly arrived resident whose life here has been so cloistered.  Clients in the most abusive situations are most likely to be marginalised, least likely to understand that the situation needs to be brought to the attention of Centrelink if Special Benefit is to be considered, and least likely to appreciate concepts such as confidentiality between Centrelink and clients.

Case study 9

9.7 A man was sponsored by his brother’s family, but they eventually decided not to look after him, even though he had no income.  He was left to survive in whatever way he could, without food or money.  It is not clear if he was forced to leave the home or if the family simply refused to feed him any more.  He came to the attention of a community worker, who assisted him to claim Special Benefit.  His case was regarded by DSS as a difficult one due to the circumstances surrounding the sponsor’s withdrawal of support.  Special Benefit was refused.

9.8 The community agency has lost contact with the man, and his current situation is unknown.

Case study 10

9.9 A married couple arrived in Australia under the concessional family category, sponsored by a relative.  One of the couple is a dental technician, the other a lawyer.  The wife’s dental technician skills are recognised in Australia, and they were given the impression by DIMA’s overseas post that she would be able to get work in this area.  They arrived with the belief that the wife could get work immediately as a dental technician while the husband undertook further studies to be recognised as a lawyer. Since arrival in Australia the wife has found it impossible to get work.  They applied for Social Security payments, and then found that although they had applied for permanent residence two years before the introduction of the two year waiting period, it applied to them.  They feel foolish that they came here for a better life, yet have not found it.  They feel they are a burden on their relatives and are very disillusioned with Australia.  They believe that they made the decision to migrate based on false expectations fed by inaccurate information and advice offered to them by Australia’s (DIMA’s) representatives in their home country.

Case study 11

9.10 A woman was sponsored by her husband.  Since arrival she has been subjected to domestic violence and intimidation, perpetrated by her husband.  The woman left her husband and is living with a relative.  She did not seek assistance from DSS for some weeks as she believed that there would be no support available.   Her relative is unable to support her.  She claimed both Newstart Allowance and Special Benefit, both of which were refused.  Refusal followed a protracted series of interviews and intra-Departmental consultations, due to suggestions that the woman’s husband had told her not to come to Australia, and that he did not want her here, before she left her home country.  There was also deliberation as to whether the couple were still together and misrepresenting their situation to DSS in order to secure an entitlement.

9.11 If it were considered that she is still a member of a couple, the woman is qualified for Newstart Allowance as, being the partner of a citizen, she is exempt from the two year waiting period.  DSS finally accepted that the woman is separated from her husband, but refused payment as it was considered that they separated prior to her arrival, on the strength of the husband’s warning to his wife not to come.

9.12 Whatever the timing of the separation, Special Benefit has been refused to a woman who is without any means of support, and without any social supports in Australia.  She has not reported her husband’s violence to the police, due to fear of repercussions.  She has no idea when it may be appropriate to reclaim a Social Security payment, as she has no understanding of what it is to have “suffered a substantial change of circumstance beyond (her) control”.

Conclusion and recommendation

Denying the most disadvantaged newly arrived migrants access to Special Benefit runs at cross-purposes to Australia’s immigration and migrant settlement programs, leaving us in the untenable position of failing to meet fundamental human rights obligations.  The only means of ensuring that newly arrived migrants are not marginalised to the point of destitution is to restore universal access to the Social Security safety net for all people with the right to reside here who are without a sufficient livelihood, with the right to reside here.

It is thus recommended that the newly arrived resident's waiting period for Special Benefit be revoked.  This would mean the repeal of sections 739A, 739B and 739C of the Social Security Act.  Given the urgent need for this to be effected, we propose that the Government introduce such amending legislation in the next sittings.

If this proposal is not accepted at this stage, we propose, as an alternative, that the wording of s739A(7) of the Act be amended to allow those migrants in desperate situations access to Special Benefit.  We propose that this subsection be amended to provide that the newly arrived resident's waiting period for Special Benefit not apply to a person if the person is,

“unable to earn a sufficient livelihood for himself or herself and his or her family, for reasons beyond the control of the person”.
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