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unlawful conviction

A

 person found guilty of Social Security fraud by a Magistrate at a Local Court and sentenced to 200 hours of community service, subsequently had the debt waived by a  Centrelink Authorised Review Officer 

(ARO).  The decision by the ARO means that criminal charges should never have been laid and that the criminal sentence was unjustly applied.   This case brings into question Centrelink prosecution procedures and raises concerns about whether other people are unjustly convicted of Social Security fraud. 

julie’s story 
Julie’s saga began when she claimed a Sole Parent Pension (SPP) from Centrelink. She correctly notified Centrelink on the SPP claim that she lived in Department of Housing accommodation. When Julie moved to her new Department of Housing residence in September 1997, she informed Centrelink of her change of address, and gave Centrelink a copy of her new Department of Housing tenancy agreement.  In October 1997, she received a letter from Centrelink thanking her for advising of her change of address and stating that if she wanted Rent Assistance to continue she would have to provide proof of her rental income. Once again Julie gave Centrelink a copy of the Department of Housing tenancy agreement she had previously provided in September 1997.  

Soon after, Centrelink sent Julie a letter stating, “that you cannot be paid Rent Assistance because you have not provided evidence of how much rent you pay”.  Once again she provided Centrelink with a copy of the Department of Housing tenancy agreement that she had already provided twice before.  Centrelink continued paying her Rent Assistance. During the period of the overpayment she also completed five quarterly review forms and on each form she advised that she had not moved from her Department of Housing accommodation.  In August 1999, she commenced paying her Department of Housing rent by direct debit from her Parenting Payment (single), yet  Centrelink continued to pay Rent Assistance. 

prosecuted

There is no dispute that Julie was not entitled to Rent Assistance, as a person cannot qualify for this payment if they are a Department of Housing tenant.  However, given that she had never misled Centrelink about her circumstances, had not made any  false statements or failed to comply with a provision of the Social Security Act, the debt should have been waived as a result of “administrative error” and that the “payments were received in good faith”.   

Unfortunately for Julie, instead of having Centrelink apply a beneficial approach, in light of its error, and waiving the debt, the matter was referred to the Director of Public Prosecutions (DPP) for prosecution action, on the grounds that she had committed fraud. 

The DPP prosecuted Julie for the alleged fraud.  She commenced making repayments to Centrelink and had paid back $1000 from her Parenting Payment (single) at the rate of $60 a fortnight since June 2000. Her case was heard in the Local Court and she was represented by the Legal Aid Commission.  She was sentenced to 200 hours Community Service and a restitution order was made ordering her to repay the overpayment to Centrelink.

aro appeal 

After the sentence was handed down, Julie contacted the Welfare Rights Centre.  The Centre obtained her Centrelink file under the Freedom of Information Act and found that Centrelink had made many administrative errors in paying her Rent Assistance. Subsequently, a request for a review of the debt was sent to an Authorised Review Officer (ARO). The ARO changed the decision, and waived the entire debt, acknowledging that the debt arose due to administrative error and that the payments were received in good faith. She is currently attempting to have the criminal justice appeal system change the Magistrate’s decision.

serious concerns

This case raises serious questions about Centrelink debt raising procedures and its referral of cases to the DPP.  It also raises questions about why the DPP proceeded with the case.  Not only should Centrelink not have referred this case to the DPP, the debt should have been  waived in the first place.  And both Centrelink and the DPP should not have considered prosecution action as Julie had never made any false statements or failed to comply with provision of the Social Security Act.  It also raises questions about the representation of Legal Aid as this matter should never have been allowed to proceed without an Authorised Review  Officer review to test the debt.   At all times Julie was scrupulously honest in her dealings with Centrelink. Unless, however, she manages to quash the Magistrate’s conviction she will have a criminal record.  

In the Centre’s experience this is not an isolated case.  The Centre has dealt with a number of cases where a person has wrongly been charged with Social Security fraud by the DPP.   Yet Centrelink and the DPP too often have a knee jerk response to prosecuting people.  The culture is to prosecute as opposed to careful examination of the facts of the case. And Legal Aid solicitors too often advise clients to plead guilty in the hope of lenience without insisting an administrative review or properly  checking the full circumstances. The seriousness of being charged with a criminal offence requires that Centrelink puts in place appropriate safeguards to ensure that the innocent are not wrongly charged. *     
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